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BRYANF. TAYLOR 
CANYON COUNTY PROSECUTING ATTORNEY 
Canyon County Courthouse 
1115 Albany Street 
Caldwell, Idaho 83605 
Telephone: (208) 454-7391 
JAN 3 1 2011 
CANYON COUNTY CLEk, 
M AUGSBURGER, DEpu·;'·{ 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
THE STATE OF IDAHO, 
CASE NO. CR2010-16895 
Plaintiff, 
vs. MOTION TO RECONSIDER 
Darren Dustin Carmouche, 
Defendant. 
COMES NOW, Michael K. Porter, Deputy Prosecuting Attorney in and for the State of 
Idaho, County of Canyon, and hereby moves this Honorable Court in the above entitled matter 
for an order reconsidering its Findings of Fact, Conclusions of Law and Order. 
STATEMENT OF FACTS 
On November 5, 2011, a jury found Darren Carmouche, hereinafter "the Defendant" 
Guilty of Attempted Strangulation, Kidnapping in the Second Degree, Aggravated Battery, and 
Domestic Battery - with Traumatic Injury. An enhancement for being a Persistent Violator was 
included in Part II of the information. The Defendant requested the Part II be set for Court Trial. 
On November 12, 2011 a Court trial was held. The Court, after trial, found the Defendant guilty 
MOTION TO RECONSIDER 1 
0001.69 
of being a persistent violator of the law and the matter was set for sentencing on January 5, 2011. 
On January 5, 2011, the sentencing Judge, Judge Kerrick, fell ill and the matter was reset to 
January 25, 2011. On January 21, 2011, Judge Morfitt, the judge at the Defendant's trial, filed 
his Finding of Fact, Conclusions of Law and Order in this matter. 
Judge Morfitt ruled that his earlier finding of guilt must be vacated. He reasoned that 
evidence that had been introduced at trial was inadmissible. Without that evidence, the Court 
ruled, there was insufficient evidence to prove beyond a reasonable doubt that the Defendant was 
a persistent violator of the law. Based upon that ruling the Court found the Defendant not guilty 
of on Part II of the Information. This motion to reconsider follows. 
ARGUMENT 
The State will not argue at this time whether or not the Court should have reversed itself. 
The State does not waive its right to contest that ruling at some later date. 
The Court reasons that the finding of guilt must be vacated and a finding of not guilty 
entered. This is based upon the ruling that testimony by Detective Angela Weekes as to the 
Defendants Social Security number was based on hearsay and therefore inadmissible. Detective 
Weekes testified to the Defendant's Social Security number based upon a print out she reviewed 
from the Department of Transportation. The Defendant, through counsel, objected to the 
admission of the document she relied upon, but did not object to the testimony given at trial and 
did not request that her answer giving the Social Security number be stricken from the record. 
The Court found that the evidence of the Social Security number put on the record was not 
objected to and therefore the Defendant was guilty of being a persistent violator. 
The Court ruled in its Finding of Fact that it had the authority to go back and determine 
that the testimony of Detective Weekes is hearsay. Furthermore, because it is hearsay the Court 
MOTION TO RECONSIDER 2 
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as the trier of fact and law has the right to exclude that evidence. As stated above the State will 
not address this issue. 
The State instead contends that the proper remedy was to grant the Defendant a new trial 
on Part II. In State v. Moore, the Idaho Court of Appeals reversed a finding of guilt and 
remanded for a new trial when it was determined that an out of state conviction should not have 
been admitted to prove up a sentencing enhancement for DUI. Moore states in relevant part: 
While the Double Jeopardy Clause of the Fifth Amendment, as interpreted by the 
United States Supreme Court, protects against a second prosecution for the same 
offense after conviction, United States v. DiFrancesco, 449 U.S. 117, 129, 101 
S.Ct. 426, 433, 66 L.Ed.2d 328, 340 (1980); North Carolina v. Pearce, 395 U.S. 
711, 717, 89 S.Ct. 2072, 2076, 23 L.Ed.2d 656, 664-65 (1969), it is well settled 
that where a defendant has sought and obtained reversal of a conviction on 
grounds other than the insufficiency of the evidence, double jeopardy principles 
do not prevent a second trial. Price v. Georgia, 398 U.S. 323, 90 S.Ct. 1757, 26 
L.Ed.2d 300 (1970); State v. Byington, 139 Idaho 516, 518, 81 P.3d 421, 423 
(Ct.App.2003); State v. Avelar, 124 Idaho 317, 321 n. 2, 859 P.2d 353, 357 n. 2 
(Ct.App.1993). Thus, we must determine whether our conclusion that evidence 
was erroneously admitted constitutes a reversal on sufficiency of the evidence 
such that retrial is precluded. More specifically, as framed in a leading criminal 
procedure *894 **539 treatise, the issue when reviewing the sufficiency of the 
evidence for the conviction is whether an appellate court should take into 
consideration all evidence offered at trial, or should exclude the erroneously 
admitted evidence in its analysis. 6 WAYNE R. LAP A VE, CRIMINAL 
PROCEDURE 651 (3d ed. 2007). LaFave continues: 
Lockhart v. Nelson [488 U.S. 33, 109 S.Ct. 285, 102 L.Ed.2d 265 (1988) ] 
explained that even in a case requiring remand due to the erroneous admission of 
evidence, all of the evidence admitted must be considered. Reversals based on 
"such ordinary trial errors" as the "incorrect receipt or rejection of evidence," 
remain subject to the Ball rule [based on Ball v. United States, 163 U.S. 662, 16 
S.Ct. 1192, 41 L.Ed. 300 (1896), which holds that double jeopardy does not bar 
reprosecution where a conviction is reversed on grounds other than insufficiency 
of the evidence]. Where the evidentiary insufficiency exists only because of the 
appellate court's initial conclusion that there was error in admitting prosecution 
evidence, the reversal, under the logic of Burks [v. United States, 437 U.S. 1, 98 
S.Ct. 2141, 57 L.Ed.2d 1 (1978), which held that the Ball rule did not apply where 
appellate reversal was based on insufficiency of the evidence to uphold the 
conviction], should be characterized simply as one based upon a "trial error." The 
"basis for the Burks exception to the general rule is that a reversal for 
insufficiency of the evidence should be treated no differently than a trial court's 
MOTION TO RECONSIDER 3 
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granting a judgment of acquittal at the close of all the evidence." Since a "trial 
court in passing on such a motion considers all of the evidence it has admitted," to 
"make the analogy complete it must be the same quantum of evidence which is 
considered by the reviewing court" in determining whether double jeopardy bars a 
retrial. Thus Burks should bar a retrial only if all of the admitted evidence, even 
erroneously admitted evidence, was insufficient. Where that is not the case, 
allowing a retrial following reversal is consistent with giving the prosecution "one 
fair opportunity to offer whatever proof it could assemble." Had the trial court 
excluded the inadmissible evidence, the prosecution would have been given the 
opportunity to introduce other evidence on the same point, and allowing a retrial 
where the proof is deemed insufficient on appeal only because that inadmissible 
evidence merely recreates the situation that would have existed if not for the trial 
court's error. As one court put it, the appellate court applying Burks is "assessing 
the legal sufficiency of the evidence not at the trial that will be, but at the trial that 
was .... " 
Id at 651-52 (internal footnotes omitted). 
Here, we find the Lockhart approach persuasive and thus, taking into account the 
improperly admitted judgment of conviction, there was sufficient evidence for a 
jury to conclude that Moore had previously been convicted of two DUI offenses. 
As a result, we cannot say that retrial would be barred by double jeopardy. 
State v. Moore, 148 Idaho 887, 891 231 P.3d 532, 538 (Idaho App., 2010). Based upon 
the reasoning in Moore the Court should remand this matter for a new trial on Part II. 
The State requests oral argument on this matter. 
DATED This 31st day of January, 2011. 
MOTION TO RECONSIDER 
MICHAEL K. PORTER 
Deputy Prosecuting Attorney 
4 
000:172 
I HEREBY CERTIFY that a true and correct 
copy of the foregoing instrument was served 
upon the attorney for the defendant, the 
Canyon County Public Defender, by placing 
said instrument in their basket at the Clerk's 
Office, on or about the 31 51 day of January, 
2011. 
/1- 12--
MICHAEL K. PORTER 
Deputy Prosecuting Attorney 
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BRYANF. TAYLOR FEB 0 4 2011 
CANYON COUNTY PROSECUTING ATTORNEY 
Canyon County Courthouse 
1115 Albany Street 
Caldwell, Idaho 83605 
Telephone: (208) 454-7391 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
STATE OF IDAHO 
Plaintiff, 
vs. 
DARREN DUSTIN CARMOUCHE 
Defendant. 
CASE NO. CR202010-16895 
MOTION TO SHORTEN TIME 
FOR HEARING AND NOTICE OF 
HEARING 
COMES NOW, MICHAEL K. PORTER, Deputy Prosecuting Attorney of the Canyon 
County Prosecuting Attorney's Office and hereby moves this Court for an Order to shorten time 
for a Motion to Reconsider to be heard and that the hearing is necessary prior to the Sentencing 
date of February 17, 2011. 
NOTICE OF HEARING 
Notice is hereby given that a hearing on the Motion to Reconsider/Motion to Shorten 
Time in the above entitled matter is scheduled for February 10, 2011, at the hour of 1 :30 pm, 




DATED This / day of February, 2011. 
I HEREBY CERTIFY that a true and correct 
copy of the foregoing instrument was served 
upon the attorney for the defendant, the 
Canyon County Public Defender, by placing 
said instrument in their basket at the Clerk's 
Office, on or about the ~ day of 
February, 2011. 
MICHAEL K. PORTER 
Deputy Prosecuting Attorney 
001.75 
MICHAEL K. PORTER 
Deputy Prosecuting Attorney 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
PRESIDING: JAMES C. MORFITT DATE: FEBRUARY 10, 2011 













CASE NO: CR2010-16895*C 
TIME: 1 :30 P.M. 
REPORTED BY: Kathy Klemetson 
DCRT2 128-232 
This having been the time heretofore set for motion hearing in the above 
entitled matters, the State was represented by Mr. Michael Porter, Deputy 
Prosecuting Attorney for Canyon County, Idaho; and the defendant appeared in 
court with counsel, Mr. Aaron Bazzoli. 
The Court called the case, noted the parties present and noted the State's 
motion to shorten time and motion to reconsider. 
In answer to the Court's inquiry, Mr. Porter indicated he nothing further to 
present regarding the motion to shorten time. 
Mr. Bazzoli advised that he was prepared to proceed with the motion to 
reconsider. 
COURT MINUTE 




The Court granted the motion to shorten time and indicated it would 
proceed with the motion to reconsider. Further, the Court noted for the record, it 
had reviewed all documents filed regarding said motion. 
In answer to the Court's inquiry, Mr. Bazzoli indicated he had not filed any 
written documents; however was prepared to submit oral argument, this date. 
The Court reviewed procedural history of the case, specifically with regard 
to the Findings, Facts and Conclusions of Law on Part II. 
In answer to the Court's inquiry, each of counsel concurred with the 
Court's recitation of procedural history in this matter. 
The Court addressed counsel and reviewed the contents of the State's 
motion to reconsider. 
Mr. Porter presented argument to the Court in support of the motion. 
Mr. Bazzoli presented argument in objection to the motion. 
Mr. Porter presented final argument in support of the motion. 
The Court addressed the parties, noting the parties have acknowledged 
that the State, is not at this time, raising the issue of whether or not the Court's 
determination that the testimony Detective Angela Weekes, as to the defendant's 
social security number as she perceived from ILETS, was hearsay; the State is 
not raising or disputing the issue that the hearsay does not fall within any 
exception of the hearsay rule as set forth in Idaho Rules of Evidence; nor does 
the State contend that the Court lacked 
COURT MINUTE 
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000177 
to correct it's erroneous oral 
Page 2 
ruling before entry of a Judgment and/or Order; or that the Court lacks the right to 
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objected to and for which no motion to strike was made. The Court cited and 
reviewed case law, advised of its Findings, Facts and Conclusions of Law and 
denied the motion to reconsider. The Court instructed Mr. Bazzoli to prepare and 
submit the appropriate Order. 
Mr. Bazzoli presented statements to the Court regarding specific wording 
of the proposed Order. 
The Court noted for the record that its Findings, Facts and Conclusions of 
Law had been stated for the record and if either party desired a copy of the 
same, it could be ordered from the Court Reporter. 
The Court addressed counsel, expressed opinions and thanks the parties. 
Mr. Porter noted for the record that pursuant to the Court's ruling, the 
State would update sentencing information. 
The Court advised the parties that it was aware that the file contained 
materials pertinent to sentencing, however had not reviewed the same. 
In answer to the Court's inquiry, Mr~ Bazzoli advised that he had been in 
contact with Ms. Fischer, who indicated she would be picking up the packet of 
necessary information from the Public Defender's Office; and then proceed to 
meet with the defendant, either today or tomorrow. Further, Mr. Bazzoli noted 
that he had indicated to Ms. Fischer on several occasions in the last two 
COURT MINUTE 
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Page 3 
that the evaluation was necessary for sentencing; and further advised her of the 
sentencing date. 
The Court noted that both parties as well as the Court needed ·sufficient 
time to review the evaluation in question. 
Mr. Bazzoli indicated he understood. 
The Court instructed defense counsel to keep the State apprised of the 
situation with the evaluation. 
The defendant was remanded to the custody of the Canyon County Sheriff 
pending further proceedings or the posting of bond. 
COURT MINUTE 




I L ;~I D 
--~-A.M.Li2LL-P.M. 
FEB 11 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 









Case No. CR 2010-16895*C 
Plaintiff, 
-vs- JUDGMENT OF ACQUIT AL 
DARREN DUSTIN CARMOUCHE, 
PART II PERSISTENT VIOLATOR 
ALLEGATION 
Defendant. 
On November 12, 2010, the Court conducted a court trial on the persistent violator 
sentence enhancement allegation contained in Part II of the Amended Superceding Indictment 
filed herein. Mr. Michael Porter, Deputy Prosecuting Attorney, appeared on behalf of the State 
of Idaho and Mr. Aaron Bazzoli, appeared on behalf of and with the Defendant herein. The 
Court having heard and fully considered the testimony and evidence presented, and having 
entered its' Findings of Fact, Conclusions of Law and Order, and good cause appearing, 
ORDER 
IT IS HEREBY ORDERED, and this does ORDER, that a Judgment of ACQUITAL, be 
JUDGMENT OF ACQUIT ALP ART II PERSISTENT VIOLATOR ALLEGATION 1 
000180 
and is hereby, entered as to the Persistent Violator sentence enhancement allegation contained in 
Part II of the Amended Superceding Indictment filed herein. 
DATED this-JJl! day of February, 2011. 
JUDGMENT OF ACQUITAL PART II PERSISTENT VIOLATOR ALLEGATION 2 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that a copy of the foregoing JUDGEMENT OF ACQUITAL 
PART II PERSISTENT VIOLATOR ALLEGATION was served upon the following persons this 
__ll_ day of February, 2011. 
BRYAN F. TAYLOR 
Canyon County Prosecuting Attorney 
ATTN: Michael K. Porter 
Canyon County Courthouse 
1115 Albany 
Caldwell, ID 83605 
MarkMimura 
Canyon County Public Defender 
ATTN: Aaron Bazzoli 
510 Arthur Street 
Caldwell, ID 83605 
Chris Yamamoto, 
Clerk of the District Court 
JUDGMENT OF ACQUITAL PART II PERSISTENT VIOLATOR ALLEGATION 3 
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MARK J. MIMURA 
CANYON COUNTY PUBLIC DEFENDER 
AARON BAZZOLI 
510 Arthur St. 
Caldwell, ID 83605 
Telephone: (208) 639-4610 
Facsimile: (208) 639-4611 
Idaho State Bar No. 5512 
Attorneysfor Defendant 
FI L~D 
----A.M.. . -.P.M. 
FEB 1 6 2011 
CANYON COUNTY CLERK 
C ATKINSON, DEPUTY 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE STATE 
OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
STATE OF IDAHO, Case No. CR 2010-16895 
Plaintiff, 
VS. MOTION AND INITIAL 
MEMORANDUM ON 
DARREN DUSTIN CARMOUCHE, a• LI ! 1 lrffi DEFENDANT A NEW 
TRIAL AND MOTION FOR MISTRIAL 
Defendant. 
COMES NOW, the above named defendant, by and through his attorney ofrecord, Aaron 
Bazzoli, the Assistant Canyon County Public Defender, and moves this honorable Court for an 
Order of mistrial under Idaho Criminal Rule 29.1 or in the alternative, a Motion for a New Trial 
under Idaho Code Section 19-2406(7) and Idaho Criminal Rule 34. Defendant submits the 
following argument for both in this initial memorandum and Motion. 
FACTUAL ARGUMENT 
Without the benefit of the trial transcript at this time for the exact language of the 
testimony, Defendant hereby notes the following grounds for a mistrial. 
MOTION AND MEMORANDUM FOR MISTRIAL AND OR F~ff I!ftlL 
In this case, Defendant disclosed an alibi witness well in advance of trial, Richard 
Damore. Damore testified at trial in the Defendant's case in chief that on the relevant dates in 
question, Defendant and Damore were together at a friend's house, address 615 Grant Street, 
Caldwell, Idaho and therefore Defendant could not have been the person who battered the victim 
as Damore observed the injuries on the morning of June 9, 2010 when he arrived at Carmouche's 
apartment. Defendant and Damore testified that they stayed in a shack out back of the residence 
and used controlled substances for about 2 days. Damore testified that he had been living at the 
shack for a period of time prior to that date. 
The State cross examined Damore and attempted to impeach him with a prior felony 
conviction and made note of the fact that Damore and Carmouche were in jail together later in 
June, 2010 and had opportunity to fabricate the testimony. The State also challenged that 
Damore was not living in the shed/shack/outbuilding at that residence and that no one saw he and 
Carmouche there during that time, clearly challenging that Damore was not living or staying at 
615 Grant St. 
After Defense rested, the State called a rebuttal witness, Andrea Deaugustineo, the 
renter/homeowner of615 Grant St, Caldwell, Idaho. Ms. Deaugustineo was listed on the 
Amended Witness List filed by the State on the eve of trial without further information on any 
interview, her phone number, or any information regarding her testimony in a supplemental 
discovery response. 
Ms Deaugustineo testified in sum that Damore had been at her house in May pulling 
weeds one day, she did not really know him but that he was a friend of her boyfriend, that in 
May she found him sleeping in the shed and had her boyfriend kick him out and that she lived at 
the Grant Street address with her boyfriend. Deaugustineo also testified that Damore did not 
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have permission to be on her property during June, did not have permission to be in the shack, 
and she did not see him at all. The testimony came across as that Deaugustineo had no real 
knowledge of Damore and he was not allowed to be on the property and did not stay there. 1 
The State argued in its closing that this was a case of credibility and that not a single 
person had seen Damore or Defendant at that residence. The State discussed credibility of 
witnesses and their bias, motive and opportunity to fabricate, clearly indicating that Damore was 
not to be believed and Deaugustineo should be and had nothing to gain or lose by her testimony. 
In this matter, based upon information newly acquired by Defendant's attorney, Aaron 
Bazzoli, it appears that the State had evidence and information regarding the credibility of 
testimony of Andrea Deaugustineo which seriously calls into doubt her credibility and the 
veracity of her testimony that was known at the time she was called as a witness and never 
disclosed to defense counsel or shared with the Court or jury. Attached are the following 
exhibits: 
Exhibit A: Affidavit of Jim Goldmann 
Exhibit B: Affidavit of Richard Damore 
Exhibit C: Caldwell Police Officer C. Bush police report from arrest of Richard Damore 
on June 24, 2010 at the residence of 615 Grant St. 
Exhibit D: Police report of J. Whilden on Andrea Deaugustineo from June 3, 2010 at 615 
Grant St. 
Exhibit E: Supplemental Report of P.O. Andrea Deaugustineo from June 2, 1010. 
1 All this information is not intended to be a verbatim record of the testimony and is taken from Defense counsel's 
memory and trial notes. 
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Exhibit F: Idaho Repository readout on State v. Richard Damore, case number CR-20 I 0-
18587 showing dates of Court and the outcome of the case being dismissed by the Court after the 
Motion to Suppress by Damore. 
Exhibit G: Amended witnesses list filed on November 2, 2010, the day before trial 
MOTION FOR A MISTRIAL 
Under Idaho Rule 29.1, the court may grant a mistiial "upon motion of the defendant, 
where there occurs during the trial an error or legal defect in the proceedings, or conduct inside 
or outside the courtroom, which is prejudicial to the defendant and deprives the defendant of a 
fair trial." 
In sum and substance, these Exhibit's make reports that Andrea Deaugustineo knew that 
Damore was staying at her house on June 24, 2010, where he was found living in the shed with 
controlled substances, this event is less then 2 weeks after the arrest on June 9, 20 I 0. As 
evidenced in these affidavits and reports, the relationship between Andrea Deaugustineo and 
Richard Damore was different then what she presented to the jury and what was allowed to be 
presented. The inference and prejudice is obvious that these two were far closer then presented, 
that this shed is where Damore was staying in June, as he testified, and that it was a place where 
he did drugs. This information was part of a Caldwell Police investigation and the case was 
dismissed on November 4, 2010, during this trial. Also at note was Deaugustineo's testimony 
that Damore was not there in June and did not see him. Clearly, Damore was living on the 
property in June 2010, which challenges her credibility as a witness, especially when she is 
utilized as rebuttal witness to the alibi witness. 
As the State noted in its closing, this is a case of credibility, and yet the week before the 
charges in this case, Deaugustineo had law enforcement officers at her house and when asked if 
MOTION AND MEMORANDUM FOR MISTRIAL AN()~{f~lf TRIAL 
her boyfriend was there, stated that he was not, which turned out to be a lie to law enforcement 
officers. Deaugustineo presented that she and her boyfriend were living at the house at that time 
and that he worked and she stayed home every day with the kids. 
Defendant had no ability to adequately cross examine the rebuttal witness or call any 
surrebuttal witnesses to challenge Deaugustineo's propensity and reputation for truthfulness, 
considering she is willing to protect and hide her boyfriend from law enforcement and 
misstatements on the stand.2 She presented the situation at the house that was not accurate and 
completely misled the jury. The State either neglected, was ignorant of these allegations, 
infonnation and discussions, or did not deem them important for the defense to know or prepare 
in advance; in either situation it seriously calls into question the fairness of this trial and warrants 
this Court granting a mistrial in the interest of justice and fairness. 
WHEREFORE Defendant asks this Court for an Order granting a mistrial in this matter. 
MOTION FOR NEW TRIAL 
Under the same facts and circumstances set forth above, in light of the Court not granting 
a mistrial, the Defense asks this Court for a new trial under Idaho Criminal Rule 34 and Idaho 
Code Section 19-2406(7). Motions for new trial based on newly discovered evidence are 
disfavored and should be granted with caution, reflecting the importance accorded to 
considerations of repose, regularity of decision-making, and conservation of scarce judicial 
resources. State v. Stevens, 146 Idaho 139, 144, 191 P.3d 217, 222 (2008); State v. Hayes, 144 
Idaho 574, 577, 165 P.3d 288, 291 (Ct. App. 2007); State v. Eddins, 142 Idaho 423, 425, 128 
P.3d 960, 962 (Ct. App. 2006). 
2 On June 3, 2010, Caldwell Police cited Andrea Deaugustineo for resisting and obstructing for lying to law 
enforcement about her boyfriend being at the house, however, that case was eventually dismissed as a matter oflaw. 
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An order for a new trial based on newly discovered evidence is justified only where ( 1) 
the evidence is newly discovered and was unknown to the defendant at the time of the trial; (2) 
the evidence is material, not merely cumulative or impeaching; (3) the evidence will probably 
produce an acquittal; and (4) failure to learn of the evidence was due to no lack of diligence on 
the part of the defendant. State v. Drapeau, 97 Idaho 685, 691, 551 P.2d 972, 978 ( 1976). See 
also Stevens, 146 Idaho at 144, 191 P.3d at 222. If any one of these elements is not 
demonstrated, the motion should be denied. 
This argument is simply stated, the new evidence is impeaching of the State's rebuttal 
witness, but is material as the witness's testimony impeached Defendant's alibi witness and 
therefore discredited the entire defense and therefore is material evidence. The jury, as stated by 
the State, is required to look at the credibility of the witnesses, if the jury does believe the alibi 
witness, that Darren Carmouche was not present and when they arrived at home together on the 
early morning hours of June 9, 20 l 0, the observed the victim already had been severely beaten, 
then the ultimate outcome would have to be an acquittal. If the jury thinks the alibi witness lied 
then they look at the other witness statements to support the conviction. The victim has 
inconsistent statements to law enforcement that morning that other people had beaten her, later 
changing her story to the defendant. Defendant has continually denied that he beat her. There 
was evidence in the house that a fight had occurred, Defendant had his right hand swollen and 
had told law enforcement that it was from when the victim hit his hand with a bat. There was no 
lack of due diligence on part of the defense in this matter when the State knowingly withheld the 
name of the rebuttal witness until the very last second. The other difference is that the defense 
is required to disclose alibi witnesses and the nature of their testimony in advance so that the 
State has the opportunity to prepare and respond, which would indicate that their rebuttal witness 
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was well known in advance of trial and purposely held back from disclosure until the end so that 
Defense could not prepare to properly cross examine the witness, therefore there is no due 
diligence failure by defense counsel. 
WHEREFORE, the Defense asks this Court for a new trial based upon newly discovered 
evidence. 
CONCLUSION 
The State has chosen to present testimony through a rebuttal witness that was incorrect, 
misstated, never corrected, and misled the jury which in part discredited Defendant's primary 
alibi witness and therefore Defendant's case while at the time making the strategic decision to 
not disclose the witness until the afternoon before trial and therefore not allowing the Defense to 
prepare for the cross examination. When the contrary evidence has come to light it is clear that 
Andrea Deaugustineo 's testimony was factually a fabrication as well as the issue of the 
credibility of the witness through her actions one week before and two weeks after makes the 
judgment of guilt in this case brought about through manifest injustice and improper testimony. 
This judgment cannot stand and the Court should either grant a mistrial or in the alternative, a 
new trial; under either statute the outcome remains the same, a new trial to be based upon 
fairness to both parties in the presentation of properly admitted evidence and truthful testimony. 
DATED this 16 February 2011. 
AARON BAZZOLI 
Attorney for the Defendant 
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CERTIFICATE OF SERVICE 
I hereby certify that, I served a true and correct copy of the within and foregoing documents 
upon the following on Wednesday, February 16, 2011 by hand delivering copies of the same to 
the interoffice box of the attorney indicated below. 
Bryan Taylor 
Canyon County Prosecuting Attorney 
Canyon County Courthouse 
1115 Albany Street 
Caldwell, Idaho 83605 
AARON BAZZOLI 
Attorney for the Defendant 
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MARK J. MIMURA 
CANYON COUNTY PUBLIC DEFENDER 
Jim Goldmann 
510 Arthur Street 
Caldwell, Idaho 83605 
Telephone: (208) 639-4610 
Facsimile: (208) 639-4611 
Idaho State Bar No. 8124 
Attorneys for the Defendant 
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ST A TE OF IDAHO ) 
: SS. 
County of Canyon ) 
Jim Goldmann, being first duly sworn, upon oath, deposes and says: 
1. My true legal and current name is Jim Goldmann; 
2. I have actual knowledge of the facts contained herein; 
3. I am employed as a Deputy Public Defender with Mimura Law Offices in Canyon 
County Idaho; 
4. I represented Richard Damore in Case No. CR-10-18587-C; 
5. Case No. CR-10-18587-C arose out of an incident where Mr. Damore was found 
sleeping in the back room attached to Andrea Deaugustineo's home on June 24, 
2010; 
AFFIDAVIT 000191 EXHlB\T A 
6. In Case No. CR-10-18587-C, Mr. Damore affirmed his right to privacy as an 
overnight guest by submitting an affidavit stating that he was given permission to 
stay in that room by the resident of the home, Ms. Deaugustineo; 
7. I represented Ms. Deaugustineo in Case No. CR-10-16334-C; 
8. On September 8, 2010, both CR-10-18587-C and CR-10-i6334-C were scheduled 
for a pre-trial conference in front of Judge Kotyk; 
9. I spoke with both Ms. Deaugustineo and Mr. Damore on September 8, 2010; 
10. Both Ms. Deaugustineo and Mr. Damore did speak to each other on this day; 
11. I asked Ms. Deaugustineo if she provided Mr. Damore with authorization to stay 
at her home on June 24, 2010; 
12. Ms. Deaugustineo stated that she had given Mr. Damore permission to stay at her 
home on that date; 
13. I asked Ms. Deaugustineo if she would be willing to submit an affidavit stating 
she had provided this permission if I requested one in the future; 
14. She stated that she would be so willing; 
15. Further your affiant sayeth naught. 
DATED this _f/_day of"'"'""'p'---=-'eb,.,_ ___ , 2011. 
JimG'll::m 
I LI t-Vi SUBSCRIBED AND SWORN to before me this-~\~- day of February, 2011. 
AFFIDAVIT 
Notary Public for Idaho 
Residing at CCI\ c{l})eU_ {la 
My Commission Expires: 7-\c1 { 7_01~ 
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MARK J. MIMURA 
CANYON COUNTY PUBLIC DEFENDER 
Jim Goldmann 
510 Arthur Street 
Caldwell, Idaho 83605 
Telephone: (208) 639-4610 
Facsimile: (208) 639-4611 
Idaho State Bar No. 8124 
Attorneys for the Defendant 
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
STATE OF IDAHO, ) 
) 
) 
Case No. CR-10-18587-C 
Plaintiff, ) 
) 
AFFIDAVIT OF IN SUPPORT 
OF MOTION TO SUPPRESS 
vs. ) 
) 




STATE OF IDAHO ) 
: SS. 
County of Canyon ) 
Richard Troy Damore, being first duly sworn, upon oath, deposes and says: 
1. My true legal and current name is Richard Troy Damore; 
2. I have actual knowledge of the facts contained herein; 
3. In the above mentioned case, I am the named Defendant; 
4. The Officers entered the building in which I was sleeping without authority; 




6. The Officers, in order to enter the building, pushed the door open; 
7. When the Officers entered the building, I was sleeping on the couch; 
8. I had the authority from the owner's of the property to be sleeping on the couch; 
and 
9. I had an expectation of privacy in the building. 
iChfild Damore 
SUBSCRIBED AND SWORN to before me this d'1 'fl-- day of September, 2010. 
AFFIDAVIT 
Notary Public for Idaho 
Residing at S/ti drdir ,e/-. Idaho 
My Commission Expires: ~ - ;;2 ? - ;;:; o It, 
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CERTIFICATE OF SERVICE 
I hereby certify that on the 21 day of J,,ty,._ ~ , 2010, I served a true and correct 
copy of the within and foregoing f ri,1;J upon 
the individual(s) named below in the manner no ed: 
0 By depositing copies of the same in the United States Mail, postage prepaid, first class. 
5l By hand delivering copies of the same to the office(s) of the attorney(s) indicated below. 
0 By faxing copies of the same to said attorney(s) at the facsimile number: (208) 455-2987. 
Caldwell and Middleton City Prosecuting Attorney's Office 
110 S. 5th Avenue 
Caldwell, Idaho 83605 
Jimf:rum 
Attorney for the Defendant 
AFFIDAVIT 0001.95 
CALDWELL POLICE DEPARTMENT 
REPORT SUPPLEMENT 
REPORT NUMBER: 10-13219 
INCIDENT: Supplement 
DA TE: 6.24.10 
OFFICER: C. Bush 188 
RELATED REPORT NUMBER: 
On 6.24.10 I met with Officer Phillips at 615 Grant Caldwell ID to assist him in serving 
an arrest warrant at that residence. Officer Phillips advised me that it was the residence of 
Andrea Nicole DeAugustineo ( 12.12.87) who had a confirmed warrant for her arrest. 
I assisted Ofc Phillips with a canvas and attempted contact. During the canvass we 
located an open door to a rear shed that opened out into the alley. Ofc Phillips and I 
informed dispatch of the open door and knocked and announced our presence. In an 
att~mpl. to ensure the safety of thi! officers on the perimeter and ~o locate Andrea we 
entered the shed and completed a protective sweep. 
During that sweep Ofc Phillips located a suspicious male identified as Richard T Damore 
( 12.11.80). Damore stated permission to stay in the shed was granted by a male that does 
not live at the address. Ofc Phillips asked Damore to step outside and Damore complied. 
Once outside Ofc Phillips began to verify the name and date of birth Damore gave. The 
name was not checking out. I asked Damore ifhe might have any identification in his 
backpack that was lying on the ground in the shed. Damore said he might. I asked 
Damore if he minded me searching his bag and he stated he did not mind me searching 
the bag. (Consent was given in the presence of Sgt Garza) 
Prior to conducting the search I asked Damore if there were any drugs or drug 
paraphernalia. Damore replied he thought there would be a "spoon" in his overnight bag. 
I located a spoon metal push rod and two syringes inside of the backpack Damore 
claimed was his. The backpack also contained what Damore described as lawnmower 
parts inside. 
At that time Ofc Phillips located Damore' s identity and discovered Damore had multiple 
warrants. Damore was placed under arrest. 
I read Damore his Miranda rights which he acknowledged he understood. I asked amore 
if he wished to discuss the items I located in his backpack and he stated he wanted to talk 
tome. 
I asked Damore if there would be any other illegal items in his bag and Damore said he 
had syringes in his bag. I asked Damore if the syringes were used for narcotics and he 





indicated they were. I asked Damore his drug of choice and he said he uses 
methamphetamine. I asked Damore if he injects the meth and he nodded yes. I asked 
Damore where he usually injected the Meth and he stated into his right arm. Damore told 
me the last time he used was the day before we contacted him. Damore said he used ten 
to twenty dollars worth of meth. 
I advised Damore that Ofc Phillips would be back with him to explain the rest of the 
process to him. 
I turned over the syringes, spoon, stir rod, and small plastic baggies to Ofc Phillips to 
place into evidence. I also turned over Damore' s bag to Ofc Phillips to be transported to 
jail with Damore. 
No further action taken. 
Detective C. Bush 188 
Investigation Division 
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CALDWELL POLICE DEPARTMENT 
REPORT SUPPLEMENT 
REPORT NUMBER: 10-11324 
INCIDENT: Obstruct and Delay 
DA.TE: 6-4-10 
OFFICER: J. Whilden 195 
RELATED REPORT NUMBER: 
On 6-3 -10 at 0001 hours, myself, Sgt. Hoadley and Probation Officer Cochems 
went to 615 Grant, Caldwell, Canyon County, Idaho because we were looking for 
Daniel Bernard Stone 7-8-89 who is on felony probation. PO Cochems said he was 
going to arrest Daniel if we found him for a probation violation because when 
he went to Daniel's house to do a curfew check that he was not home. 
When PO Cochems knocked on the door I was standing in front of the front 
bedroom window and a female that I recognized as Andrea Deaugustineo 12-12-87 
walkP0 into.her, bedroom and then into the bathroom th-::i.t was attached to her 
bedroom, then walked to the front door and answered it. 
PO Cochems asked Andrea if Daniel was in the house and she said no and then 
gave us permission to enter the house to look for him. Daniel was found hiding 
in the bathroom shower by PO Cochems. The bathroom that Daniel was found in was 
the bathroom that I saw her go into moments before she answered the door. 
When asked why she lied to PO Cochems she said that Daniel told her to say that 
he was not in the house. I told Andrea that when an officer asks her a question 
she needs to be completely honest even if somebody tells her to lie. 
I wrote Andrea a citation for obstruct and delay, informed her of her court 
dates and left her at the house while I transported Daniel to the jail for PO 
Cochems. 
There is no audio for this case file. 
0001.98 EXHIBIT D 
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Idaho Department of Correction 
BRENT REINKE 
Director 
Subject: Andrea Deagusteno 
Address: 615 Grant Caldwell, ID 83605 




On June 2, 2010, at about 2319, I conducted a residence check on my offender Daniel Stone 
DOB - at - - CT. Caldwell; the offender's reported residence. I spoke to 
·· the offend&i"" ~S mother who said he was not at home and was at his g~rlfriend A;;drca 
Deagusteno's house. On June 2, 2010, at about 2354, I arrived at 615 Grant, the offender's 
girlfriend Andrea Deagusteno's residence along with Probation/Parole Officer Raul Morin and 
Caldwell Police. At this time I proceeded to knock on the door to 615 Grant. Andrea answered 
the door. I informed her I was Dennis Cochems with Probation and Parole and wanted to know 
if Daniel Stone was at her residence. Andrea informed me Daniel was not at the residence and 
did not know were he was. Andrea then said I was welcomed to come into her residence and 
look for Daniel. I then asked her if it was ok to search her residence for Daniel Stone. Andrea 
stated we were allowed to enter her home and look for Daniel. I enter the residence along with 
Officer Morin and Caldwell Police. Once inside the residence I found Daniel Stone hiding in the 
bathroom shower that was connected to Andrea's bedroom. Stone was arrested on an Agent's 
Warrant. Once Stone was detained I asked Andrea why she had lied to me. She said Daniel told 
her to tell me he was not at the residence. 
Submitted by P/0 D. Cochems 
Dennis Cochems 
UH-\f,,,-
612 Main Street - Caldwell, Idaho 83605 {jOO(j_~,4-7601 - Fax (208) 454-7624 £, 
Idaho Repository - Cas( mber Result Page 
Case Number Result Page 
Canyon 
1 Cases Found. 
State of Idaho vs. Richard Troy Damore 
No hearings scheduled 
Case: CR-2010-0018587-C Magistrate Judge: Frank P. Kotyk A~ou~~t$0.00 Closed 
Ch Violation arges: Date Charge Citation Disposition 
Register 
06/24/2010 137-2734A(1) Drug Paraphernalia-Use 125564 
or Possess With Intent to Use 
Arresting Officer: Caldwell Police,, 
CPD 
Finding: Dismissed By 
Court 
Disposition 




06/28/2010 New Case Filed-Misdemeanor 
0612812010 Hearing Sche.duled (Arraignment (In Custody) 06/28/2010 01:30 PM) Not in custody on this case 
0612812010 Hearing result for Arraignment (In Custody) held on 06/28/2010 01 :30 PM: Arraignment I First Appearance Not in custody on this case 
"'06lZll'20i 0 Hearing rest •It for Arraignment (In Custody) held on 061281201 O O 1 :30 PM: 1 Constitutional Rights Warning Not in custody on this case 
Page 1 of 1 
0612812010 Hearing result for Arraignment {In Custody) held on 06/28/2010 01 :30 PM: Appear & Plead Not Guilty Not in custody on this case 
0612812010 Hearing result for Arraignment (In Custody) held on 06/28/2010 01 :30 PM: Order Appointing Public Defender Not in custody on this case 
06/30/2010 Hearing Scheduled (Pre Trial 08/25/2010 09:00 AM) 
06/30/2010 Hearing Scheduled (Jury Trial 09/29/2010 09:00 AM) 
07/01/2010 Order Setting Case 
07/06/2010 Request For Discovery 
07/21/2010 Notice Of Compliance 
07/21/2010 Request for Discovery and Demand for Notice of Alibi 
08/25/2010 Hearing result for Pre Trial held on 08/25/2010 09:00 AM: Continued 
08/25/2010 Hearing Scheduled (Pre Trial 09/08/2010 09:00 AM) Cont. 
08/27/2010 Supplemental Notice Of Compliance 
09/08/2010 Hearing result for Pre Trial held on 09/08/2010 09:00 AM: Continued Cont. 
09/08/2010 Hearing result for Jury Trial held on 09/29/2010 09:00 AM: Hearing Vacated 
09/08/2010 Hearing Scheduled (Pre Trial 10/05/2010 08:00 AM) and motion to suppress 
09/29/2010 Affidavit of in Support of Motion to Suppress 
1010512010 
Hearing result for Pre Trial held on 10/05/2010 08:00 AM: Interim Hearing Held 
and motion to suppress Def to Change his Plea 
10/05/2010 Hearing Scheduled (Sentencing 11/04/2010 01 :00 PM) To be dismissed 
11/04/2010 Hearing result for Sentencing held on 11/04/2010 01 :00 PM: Interim Hearing Held 
1110412010 
He~ring result !or Senten?ing held on 11/04/2010 01 :00 PM: Dismissal 
Dunng/after Tnal Or Hearing 
1110412010 
Hearing result for Sentencing held on 11/04/2010 01 :00 PM: Final Judgement, 
Order Or Decree Entered 
11/04/2010 Hearing result for Sentencing held on 11/04/2010 01 :00 PM: Judgment 
11/04/2010 Case Status Changed: closed pending clerk action 
12/07/2010 Case Status Changed (batch process) 
Connection: Public 
000200 
11/ 3 f~I 
r\e rnc L 
dm 
BRYAN F. TAYLOR 
CANYON COUNTY PROSECUTING ATTORNEY 
Canyon County Courthouse 
1115 Albany Public 
Caldwell, Idaho 83605 
Telephone: (208) 454-7391 NOV 0 2 2om 
Receiveo 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
·THE STA TE OF IDAHO 
CASE NO. CR2010-16895 
Plaintiff, 
AMENDED WITNESS LIST 
vs. 
DARREN DUSTIN CARMOUCHE 
Defendant 
The State hereby discloses the following witnesses: 
Dr. Mark Burriesci - Idaho Emergency Physicians 
2312 N Cole, Suite B, Boise, ID 83 704 
Mike Fiscarelli - 5672 N Fox Run Way, Meridian, ID 83642 
Christopher Young - 1220 E Pennsylvania Pl, Nampa, ID 83686 
Dr. Aaron Brackney - Mercy Medical Center, Nampa, ID 83686-6008 
Jessica Gerten - 11 N Sugar Ave #101, Nampa, ID 83687 
Jamey R Duffy - 1211 N Wildwood St #101, Boise, ID 83713 
Christine Cannon - Nampa City Police Department 
Mark Thomas Dr. - Mercy Medical Center 
1512 12th Ave. Rd., Nampa, ID 83686 
Joel T Frazier - 2624 Sweet St., Nampa, ID 83686 
Andrea Nicole Deaugustineo - 615 Grant, Caldwell, ID 83605 
AMENDED WITNESS LIST 1 0002o:t,~', 
DANIEL BROWN - 2633 20th St, Clarkston, WA 
LISA BOSTAPH - DEPT. OF CRIMINAL JUSTICE - BSU 
1910 University Dr, Boise, ID 83 706 
John Weirum - Nampa City Police Department 
Angela Weekes - Nampa City Police Department 
Mike Wagoner - Nam pa City Police Department 
Steve Uriguen - Nampa City Police Department 
Aaron Schreiber - Nampa City Police Department 
Tim Randall - Nampa City Police Department 
Mark Palfreyman - Nampa City Police Department 
Gary D Marang Jr. - Nampa City Police Department 
Troy Hale - Nampa City Police Department 
Erin Pon - Nampa City Police Department 
Kelly Pound - Canyon County Sheriff 
Arturo Macias - Canyon County Sheriff 
Gail Howell - Canyon County Sheriff 
Hugh Dimauro - Canyon County Sheriff 
Ken Boals - Canyon County Prosecuting Attorney's Office 
DATED This --'-A-'--_ day ofNovember, 2010. 
I HEREBY CERTIFY that a true and correct 
copy of the foregoing instrument was served 
upon the attorney for the defendant, the 
Canyon County Public Defender, by placing 
said instrument in their basket at the Clerk's 
Office, on or about the (:::) day of 
November, 2010. 
MICHAEL K. PO TER 
Deputy Prosecuting Attorney 
AMENDED WITNESS LIST 2 
(c5 
MICHAEL K. PORTER 
Deputy Prosecuting Attorney 
000202 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
PRESIDING: JUNEAL C. KERRICK DATE: FEBRUARY 17, 2011 
THE STATE OF IDAHO, 
Plaintiff, 
vs. 













CASE NO: CR-2010-0016895*C 
TIME: 1 :30 P.M 
REPORTED BY: Kathy Klemetson 
DCRT 2 (133-150) 
This having been the time heretofore set for sentencing in the above entitled matter, 
the State was represented by Mr. Michael Porter, Deputy Prosecuting Attorney for Canyon 
County, and the defendant appeared in court with counsel, Mr. Aaron Bazzoli. 
The Court noted the case, parties present, reviewed prior proceedings, noted the 
defendant had been found guilty following a jury trial for numerous offenses, noting the prior 
continuance based on the lack of the completion of the Domestic Battery Evaluation as 
previously ordered by the Trial Court and as agreed to by the defendant. Additionally, the 
Court noted the evaluator who had initially agreed to conduct the evaluation had 
subsequently advised defense counsel they had been unwilling to go to the Canyon County 
Detention Facility to gather the appropriate information so as complete the evaluation, 
therefore certain other arrangements had been made so to allow for the completion of the 
evaluation. 
COURT MINUTES 
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The Court advised counsel its secretary had been in receipt of a telephone call from 
the new evaluator at 4:00 p.m. as of the date prior indicating the evaluation would be filed 
by 8:00 a.m. this date, however it appeared the evaluation had not been received until 
11 :55 a.m. and filed at 1 :26 p.m. by the clerks office on this, therefore this Court had not 
had the opportunity to review the content of the evaluation. 
The Court determined the State had been in receipt of the evaluation; however 
defense counsel lacked receipt of such evaluation. Additionally, the Court noted pursuant to 
Rule 35 of the Idaho Administrative Court Rules, the Presentence Investigation Report 
together with any materials considered part of such report are to be completed and provided 
to the defendant within a reasonable time period prior to sentencing so as any issues could 
be discussed with counsel in advance. 
The Court noted an additional issue which needed to be address as of the date prior, 
Mr. Bazzoli on behalf of the defendant had filed a Motion and Initial Memorandum on 
Defendant which sought a new trial and motion for a mistrial, noting the State together with 
the Court had previously been advised that such filing had been anticipated by defense 
counsel, therefore such issues would need to addressed prior to sentencing and expressed 
views .. 
The Court further advised counsel of its discussions with Judge Morfitt, the presiding 
Trial Court, at which time it had been indicated said Court would be inclined to hear the 
Motion for Mistrial as the Court had presided over the jury trial, therefore a time frame would 
need to be established. 
COURT MINUTES 
FEBRUARY 17, 2011 Page2 000204 
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Mr. Porter advised the Court the State had previously been made aware of defenses 
counsel's intension to file a Motion for New Trial; however the issue as to the Mistrial had 
not been raised until the prior date, therefore proposed a period of two (2) weeks in which to 
respond, recognizing defense counsel may want to respond. Mr. Porter additionally 
addressed the issue under Rule 29 and presented statements regarding the same. 
Mr. Bazzoli advised the Court the defense desired three (3) to five (5) days in which 
to respond to the State's brief. Additionally, an Order to Produce An Expedited Trial 
Transcript had been prepared which reflected specific dates. 
Mr. Porter advised the Court the Attorney General intended to file a Notice of Appeal 
with respect to Judge Morfitt's Findings, Facts and Conclusion of Law on Part II; therefore 
such action may affect the sentencing timeline. 
The Court determined Kathy Klemetson had been the Court Reported during the trial 
for the purpose of the Order to Produce an Expedited Trial Transcript. 
The Court noted a date certain before Judge Morfitt could not be established in 
court, therefore instructed Mr. Bazzoli to prepare a motion and order so as to allow the 
Court the opportunity to confer with Judge Morfitt. 
Mr. Bazzoli proposed a scheduling order be established so as to ensure the issues 
had proceed accordingly. 
The Court noted the transcripts would need to be prepared. 
COURT MINUTES 
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Mr. Porter indicated he would be unavailable for hearing the week of March 7, 2011 
based on trial, however the State could work on a tight timeline and requested seven (7) to 
ten ( 10) days in which to respond following receipt of the trial transcripts. 
The Court directed Mr. Bazzoli to prepare a proposed blank order which contained 
timelines so as such order could be filled in by the Court following its discussions with 
Judge Morfitt. 
Mr. Porter noted the State anticipated the issuance of subpoenas for hearing, 
therefore the motion may require a half day setting. 
The Court advised the defendant that based on the filing of the Motion and 
secondarily the late disclosure of the evaluation, the matter would need to be rescheduled, 
noting the sentencing hearing would not be established pending final ruling on the motions. 
Additionally, the Court noted the Order to Produce and Expedited Trial Transcript as 
prepared and executed by the Court and directed Mr. Bazzoli to submit a proposed order 
which would allow the Court the opportunity to establish a time frame which comported with 
Judge Morfitt's availability. 
COURT MINUTES 
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MARK J. MIMURA 
CANYON COUNTY PUBLIC DEFENDER 
AARON BAZZOLI 
510 Arthus St. 
Caldwell, ID 83605 
Telephone: (208) 639-4610 
Facsimile: (208) 639-4611 
Idaho State Bar No. 5512 
Attorneys for Defendant 
F A.k 61 9.M. 
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CANYON COUNTY CLERK 
S BRITTON, DEPUTY 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE STATE 
OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
STATE OF IDAHO, 
Plaintiff, 
vs. 
DARREN DUSTIN CARMOUCHE, 
Defendant. 
Case No. CR-2010-16895 
EXPEDITED MOTION FOR ORDER TO 
PRODUCE TRIAL TRANSCRIPT 
COMES NOW, the above named defendant, DARREN CARMOUCHE, by and through 
his attorney of record, Aaron Bazzoli, the Assistant Canyon County Public Defender, and moves 
this honorable Court for an expedited Order to produce the record of the testimony of Richard 
Damore, Andrea Deaugustineo, and the Court's recounting of the witnesses to be called during 
voir dire. The relevant dates in this case between the dates of November 3 and November 5, 
2010. This motion is expedited as the transcripts are necessary for the oral argument on 
Defendant's Motion for Mistrial and/or in the alternative Motion for New Trial. Defense 
understands there is an additional cost to this Motion and will have to cover the additional cost. 
THIS MOTION is made pursuant to the provisions of Idaho Rules of Criminals 
Procedures 6(b ), 6ec? and 6( e ). 
MOTION AND ORDER TO PRODUCE 
EXPEDIA TED TRIAL TRANSCRIPTS 
1 
000207 
DATED Thursday, February 17, 2011. 
AARON BAZZOLI 
Attorney for the Defendant 
CERTIFICATE OF SERVICE 
I hereby certify that, on Thursday, February 17, 2011, I served a true and correct copy of the 
within and foregoing document upon the following: by hand delivering copies of the same to the 
in box located in the clerk's office on the second floor of the Canyon County Courthouse as 
indicated below. 
Bryan Taylor 
Canyon County Prosecuting Attorney 
Canyon County Courthouse 
1115 Albany Street 
Caldwell, Idaho 83605 
MOTION AND ORDER TO PRODUCE 
EXPEDIA TED TRIAL TRANSCRIPTS 
AARON BAZZOLI 
Attorney for the Defendant 
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MARK J. MIMURA 
CANYON COUNTY PUBLIC DEFENDER 
Aaron Bazzoli 
510 Arthur St. 
Caldwell, ID 83605 
Telephone: (208) 639-4610 
Facsimile: (208) 639-4611 
State Bar No. 5512 
Attorneys for the Defendant 
_F _ ___.A.k ~ ~M. 
FEB 1 7 2011 
CANYON COUNTY CLERK 
S BRiTION, DEPUTY 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
STATE OF IDAHO, 
Plaintiff, 
vs. 










CASE NO. CR-2010-16895 
ORDER TO PRODUCE AN EXPEDITED 
TRIAL TRANSCRIPT 
The above named Defendant having filed a motion for an order to produce an 
expedited record of the trial transcript of the testimony of Richard Damore, Andrea Deaugstineo, 
and the Court's recounting during voir dire of the potential witnesses; and good cause appearing 
therefore; 
IT IS HEREBY ORDERED AND THIS DOES ORDER a transcript of trial and above 
described witnesses taken from November 3, 4 and 5, 2010 be prepared as soon as possible. 
IT IS FURTHER ORDERED: 
I. Said transcripts shall be paid for at County expense with any cost for an expedited 
transcript to be borne by the Public Defender's Office. 
IT IS FURTHER ORDERED all such transcripts are to be used exclusively by the said 
attorney in preparation for the arguments of said case. None of the material may be copied or 
disclosed to any person other than the attorneys, their deputies, assistants, associates or 
witnesses, without specific authorization by the Court. Counsel may discuss the contents of the 
transcript with their client or witnesses, but may not release the transcripts themselves. 
MOTION AND ORDER TO PRODUCE 





Dated this -f_1ciay of February 2010. 
MOTION AND ORDER TO PRODUCE 
EXPEDIA TED TRIAL TRANSCRIPTS 
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CERTIFICATE OF SERVICE 
\., '-~\:w \}.. tlf\-\ \' I certify that on 1:1._ day of ~ber 20-Hr, I served a true and correct copy of the within and 
foregoing Order for Grand Jury Transcript upon the following individual(s) named below in the 
manner noted: 
../ By hand delivering copies of the same to the office(s) indicated below. 
Bryan Taylor 
Canyon County Prosecuting Attorney 
Canyon County Courthouse 
1115 Albany Street 
Caldwell, Idaho 83605 
Canyon County Public Defender 
510 Arthur St. 
Caldwell, ID 83605 
Theresa Randall 
Transcript Clerk 
Canyon County Courthouse 
1115 Albany Street 
Caldwell, Idaho 83605 
MOTION AND ORDER TO PRODUCE 
EXPEDIATED TRIAL TRANSCRIPTS 
Clerk of the Court 
~' Deputy Clerk 
5 
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LAWRENCE G. WASDEN 
Attorney General 
State of Idaho 
STEPHEN A. BYWATER 
Deputy Attorney General 
Chief, Criminal Law Division 
KENNETH K. JORGENSEN 
Idaho State Bar# 4051 
Deputy Attorney General 
P. 0. Box 83720 
Boise, Idaho 83720~0010 
(208) 334-4534 
CANYON COUNTY CLERK 
M AUGSBURGER, DEPUTY 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR CANYON COUNTY 
STATE OF IDAHO 
Plaintiff-Appellant, 
vs. 
DARREN DUSTIN CARMOUCHE, 
Defendant-Respondent. 
) 
) District Court No. CR 2010-
) 16895 
) 






TO: DARREN DUSTIN CARMOUCHE, THE ABOVE-NAMED RESPONDENT, 
MARK MIMURA, CANYON COUNTY PUBLIC DEFENDER, A TIN: AARON 
BAZZOLI, 510 ARTHUR STREET, CALDWELL, ID 83605, AND THE CLERK OF 
THE ABOVE-ENTITLED COURT: 
NOTICE IS HEREBY GIVEN THAT: 
1. The above-named appellant, State of Idaho, appeals against the 
above-named respondent to the Idaho Supreme Court from the JUDGMENT OF 
ACQUITAL PART II PERSISTENT VIOLATOR ALLEGATION, entered in the ____ _ 
000212 
Z 'd H8 'ON AIO~I~J N38 AN11V GI ~~/ l :r. l l07 n ·sn~ 
above-entitled action on the 11 day of February 2011, The Honorable James C. 
Morfitt presiding. 
2. That the party has a right to appeal to the Idaho Supreme Court, 
and the judgments or orders described in paragraph 1 above are appealable 
orders under and pursuantto Rule 11 ( c)(3, 4 and 5), I.A. R. 
3. Preliminary statement of the issue on appeal: Whether the district 
court erred by retroactively deeming evidence inadmissible after it had been 
admitted at trial, and then acquitting the defendant for lack of evidence. 
4. To undersigned's knowledge, no part of the record (except the PSI) 
has been sealed. 
5. The appellant requests the preparation of the following portions of 
the reporter's transcript: Hearing held November 12, 2011 (Kathy Klemetson, 
reporter, Jess than 100 pages). 
6. Appellant requests the normal clerk's record pursuant to Rule 28, 
l.A.R. 
7. I certify: 
(a) That a copy of this notice of appeal is being served on each 
reporter of whom a transcript has been requested as named below at the 
address set out below: 
KA THY KLEMETSON 
Court Reporter 
Canyon County District Court 
1115 Albany Street 
Caldwell, Idaho 8360 
000213 
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(b) That arrangements have been made with the Canyon 
County Prosecuting Attorney who will be responsible for paying for the reporter1s 
transcript; 
(c) That the appellant is exempt from paying the estimated fee 
for the preparation of the record because the State of Idaho is the appellant 
(Idaho Code§ 31-3212); 
( d) That there is no appellate filing fee since this is an appeal in 
a criminal case (l.A.R. 23(a)(8)); 
(e) That service is being made upon all parties required to be 
served pursuant to Rule 20, I.AR. 
v 'd 
DATED this 22nd day of February 2011. 
VS 8 'ON 
KENNETH K. JOR E 
Deputy Attorney Gener 
Attorney for the Appellant 
0002:14 
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CERTIFICATE OF MAILING 
I HEREBY CERTIFY that I have this 22nd day of February 2011, caused a 
true and correct copy of the attached NOTICE OF APPEAL to be placed in the 
United States mail, postage prepaid 1 addressed to: 
/ 
THE HONORABLE JAMES C. MORFITT 
/ Canyon County District Court 
1115 Albany Street 
Caldwell1 ID 83605 
MARKMIMURA 
Canyon County Public Defender 
/ A TIN: Aaron Bazzoli 
510 Arthur Street 
Caldwell, ID 83605 
BRYAN F. TAYLOR 
Canyon County Prosecuting Attorney,, , 
1115 Albany iY~:YllL-1 
Caldwell, ID 83605 
HAND DELIVERY 
MR. STEPHEN W. KENYON 
CLERK OF THE COURTS 
P.O. Box 83720 
Boise, Idaho 83720-0101 
KKJ/pm 
S 'd V£8 'ON 
KENNETH K. JORG 
Deputy Attorney Gen ral 
000215 
AIG~I~J N39 ANllV GI 
F I L E D 
----AM- P.M 
2 5 2011 
MARK J. MIMURA 
CANYON COUNTY PUBLIC DEFENDER 
Aaron Bazzoli 
1 ORIGINAi CANYON COUNTY CLERK J DRAKE, DEPUTY 
510 Arthur St. 
Caldwell, ID 83605 
Telephone: (208) 639-4610 
Facsimile: (208) 639-4611 
Idaho State Bar No. 5512 
Attorneys for Defendant 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE STATE 
OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
ST ATE OF IDAHO, 
Plaintiff, 
vs. 
DARREN DUSTIN CARMOUCHE, 
Defendant. 
Case No. CR-2010-16895 
SCHEDULING ORDER AND NOTICE 
OF HEARING 
BASED upon Defendant's Motion for a Mistrial and Motion for a New Trial, and good 
cause appearing, the Sentencing in this matter scheduled for February 17, 2011 is continued until 
after determination of Defendant's Motions. Therefore, the Court establishes the following 
schedulingandhearingdates: ?C\11.lt,._1..-r;:-,.....,._c,ti fr' 'F ftc.#&1.&-t:;iwb Fil.£ I') 2) 18/'-tJll 
)<.. 
Plaintiff has -1.:1_ days to file their Objection and Memorandum after ffie lodgiHg of ~c,.... 
the traaserif)t; Defendant has --11r---- days after the filing of the Objection to file his response 
brief. 
The evidentiary hearing and oral argument will be held in front of the Honorable Judge 
Morfitt (the trial Judge who the parties all agree would be in the best position to hear the 
Motions) on the 2....3 ~ay of l'J) A ff C..'1 , 2011 atq_: flO a.m./~ 
000216 
SCHEDULING ORDER AND NOTICE OF HEAIRNG 
. ' 
' 
DATED this ~day ofSs:13tember, 2019. F't: 131fll flA.'f 1 l.o" 
CLERK'S CERTIFICATE OF SERVICE 
I hereby certify that on the day of FEB 2 5 2011 2011, I served a true and correct 
copy of the NOTICE OF HEARING upon the individual(s) named below in the manner noted: 
o By depositing copies of the same in the United States Mail, postage prepaid, first class. 
~ By depositing copies of the same in the Interdepartmental Mail basket. 
o By hand delivering copies of the same to the office(s) of the attorney(s) indicated below. 
o By faxing copies of the same to said attorney's at the facsimile number: (208) 454-7474. 
Bryan Taylor 
Canyon County Prosecutors Office 
1115 Albany St. 
Caldwell, ID 83605 
o By depositing copies of the same in the United States Mail, postage prepaid, first class. 
&a' By depositing copies of the same in the Interdepartmental Mail basket. 
o By hand delivering copies of the same to the office(s) of the attorney(s) indicated below. 
o By faxing copies of the same to said attorney's at the facsimile number: (208) 639-4611. 
Aaron Bazzoli 
510 Arthur St. 
Caldwell, ID 83605 
CHRIS YAMAMOTO 
Clerk of the Court 
SCHEDULING ORDER AND NOTICE OF HEAIRN<?; 00 217 
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In the Supreme Court of the State of Idaho 
- F I A.k i !1 9M. 
STATE OF IDAHO, 
Plaintiff-Appellant, 
v. 











FEB 2 8 2011 
CANYON COUNTY CLERK 
J HEIDEMAN, DEPUTY 
ORDER SUSPENDING APPEAL 
Supreme Court Docket No. 38554-2011 
Canyon County Docket No. 2010-16895 
The Notice of Appeal is from Judgment of Acquittal Part II Persistent Violator 
Allegation entered February 11, 2011, and it appears that a final, appealable judgment has not yet 
been entered in District Court, and this appeal is premature. As provided by I.A.R. 17( e )(2), this 
appeal shall be suspended until entry of a final, appealable judgment. Therefore, good cause 
appearing, 
IT HEREBY IS ORDERED that this appeal shall be SUSPENDED to allow for the 
entry of a final, appealable judgment, at which time this appeal shall proceed. 
DATED this ?.L\' day of February 2011. 
cc: Counsel of Record 
District Court Clerk 
District Court Reporter 
District Court Judge 
For the Supreme Court 
ORDER SUSPENDING APPEAL-Docket No. 38554-2011 
000218 
iN THE DiSTRiCT COURT OF THE THiRD jLJDiCiAL DiSTRiCT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
PRESIDING: JAMES C. MORFITT DATE: MARCH 23, 2011 
THE STATE OF IDAHO, ) COURT MINUTE 
) 
Plaintiff, ) CASE NO: CR2010-16895-C 
) 
vs. ) TIME: 9:00 A.M. 
) ll3CJ-
DARREN DUSTIN CARMOUCHE, ) DCRT2 (910-1054)(_rt3-1146) 
) 
Defendant. ) REPORTED BY: Kathy Klemetson 
17-
This having been the time heretofore set for evidentiary hearing in the above-
entitled matter, the State was represented by Mr. Michael Porter, Deputy Prosecuting 
Attorney for Canyon County, Idaho; and the defendant was present in court and 
represented by Mr. Aaron Bazzoli. 
The Court called the case and noted this matter was set for hearing on the 
defendant's motion for mistrial or a new trial. Further, the Court indicated it had reviewed 
the motion, the memorandum in support of the motion, the State's objection, and filings 
related to the motion. 
In answer to the Court's inquiry, Mr. Bazzoli agreed he had not filed a response to 
the objection. 
The Court further indicated it had reviewed the motion, the State's objection and 
memorandum of law, and excerpts of the trial transcript. 
COURT MINUTE 
MARCH 23, 2011 000219 
The defense's first witness, JAMES GOLDMANN, was called, sworn by the clerk, 
and direct examined. 
Mr. Porter made an oral motion to exclude witnesses. 
The Court so ordered. 
The witness was continued direct examined, cross-examined, and re-direct 
examined. 
The Court examined the witness. 
Mr. Bazzoli inquired of the witness based upon the questioning of the Court. 
Mr. Porter indicated he had no further questions of the witness. 
The witness was excused. 
Mr. Bazzoli had no further testimony to present. 
In answer to the Court's inquiry, Mr. Porter had not testimony or evidence to present. 
The Court advised counsel it would be taking judicial notice of the following cases: 
CR2010-18587 and CR2010-16334. 
Upon the request of Mr. Porter, the Court indicated it would take judicial notice of the 
partial trial transcript. 
Mr. Bazzoli inquired whether the Court had a second request for discovery in its file 
as he had not received a response. Further, he believed the Court was able to take judicial 
notice of all pleading filed in this matter. 
The Court advised that the Supreme Court frowned upon taking judicial notice of all 
pleading in a file, however, the Court indicated it would take judicial notice of the following: 
COURT MINUTE 
MARCH 23, 2011 
2 
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the objection to the motion for mistrial, memorandum filed by the State on March 9, 2011, a 
second specific request for discovery filed March 2, 2011 by defense. 
Mr. Porter did not show having received the second specific request for discovery, 
however, he would check. 
The Court further indicated it would take judicial notice of the motion and initial 
memorandum of defendant's new trial and motion for mistrial filed February 16, 2011and 
the attached exhibits as well as the verdict returned by the Jury on November, 5, 2010. 
Mr. Bazzoli believed the motion for new trial referenced the November, 3, 2010 
response to request for discovery and the witness list. 
The Court believed an amended witness list was filed by the State on that date and 
indicated it would take judicial notice of that filing. 
Mr. Bazzoli withdrew the mistrial portion of his motion and presented argument in 
support of the motion for a new trial. 
The Court inquired in aid of clarification. 
Mr. Bazzoli addressed the Court's concerns. 
Mr. Porter advised the Court he was reserving any objection to Mr. Bazzoli's 
statements. He indicated he did not want to the Court believe his silence was agreement. 
Mr. Bazzoli continued presenting argument. 
The Court inquired in aid of clarification. 
Mr. Bazzoli addressed the Court's concerns and continued presenting argument. 
The Court inquired in aid of clarification. 
Mr. Bazzoli addressed the Court's concerns. 
COURT MINUTE 
MARCH 23, 2011 
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The Court inquired in aid of clarification. 
~v1r. Bazzoli addressed the Court's concerns. 
Mr. Porter objected and presented argument. 
The Court believed the second specific request for discovery could be an issue. 
Mr. Porter advised he had not received a response to his e-mail on that issue. 
The Court recessed at 10:54 a.m. to allow Mr. Porter to investigate whether the 
request was received. The Court requested he also investigate whether any such material 
in the request existed. 
The Court reconvened at 11 :30 a.m. with all parties present. 
Mr. Bazzoli presented further argument regarding written requests for discovery and 
indicated he wished to obtain a copy of the memorandum of understanding for submission 
to the Court. 
Mr. Porter requested that he do so as he had spoken to Mr. Taylor and Mr. Topmiller 
and they were not aware of any such agreement. There was an agreement as to Rule 12 in 
misdemeanors but not Rule 16 in felonies. 
The Court reviewed the file and noted the State filed a request for discovery on June 
28, 2010 and a response to requested for discovery on June 28, 2010. 
Mr. Bazzoli reserved further argument until the next hearing. 
In answer to the Court's inquiry, Mr. Porter indicated he had retrieved the defense's 
second request for specific for discovery. Further, Mr. Ken Bowls had recorded his 
conversation with Ms. Deaugustineo when he served her for trial. Mr. Porter indicated he 
COURT MINUTE 
MARCH 23, 2011 
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would provide that CD although he did not believe the State was obligated under the rules 
as she 1Nas a rebuttal witness. 
The Court did not believe the issue was whether the State was obligated under the 
rules and noted the requested was made long after the Jury rendered its verdict. 
Mr. Porter presented further argument in objection to the motion and indicated he 
would provide a copy of the recording to both the Court and defense counsel. 
The Court requested the court reporter provide to both counsel and file a transcript 
of a portion of the November 3, 2010 hearing relating to the witness list and a discussion as 
to whether Mr. Damore should be advised of his right against self-incrimination. 
After discussions with counsel, the Court continued this hearing until the 31st 
day of March, 2011 at 1 :30 p.m. before this Court for further oral argument. 
The defendant was remanded into the custody of the Canyon County Sheriff pending 
further proceedings or posting of the bond. 
COURT MINUTE 
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CASE NO: CR-2010-0016895*C 
TIME: 1:30 P.M 
REPORTED BY: Kathy Klemetson 
DCRT 4 129-222 
This having been the time heretofore set for evidentiary hearing in the above 
entitled matter, the State was represented by Mr. Michael Porter, Deputy Prosecuting 
attorney for Canyon County, and the defendant appeared in court with counsel, Mr. 
Aaron Bazzoli. 
The Court noted the case, parties present, noting the matter had been scheduled 
for hearing for continuation of evidentiary hearing which had commenced on March 23, 
2011 in connection with the motion as filed by the defense which sought a mistrial and 
new trial at which time the Motion for a Mistrial had been withdrawn by the defense and 
thereafter evidence had proceeded on the Motion for New Trial. 
Mr. Bazzoli concurred. 
COURT MINUTES 
MARCH 31, 2011 Page 1 
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The Court noted upon conclusion of the hearing as held on March 23, 2011, the 
matter had been continued to afford the State the opportunity to provide certain 
documentation as requested in the Second Specific Request for Discovery as filed in 
March and reviewed the content of the same. Additionally, the Court noted it had 
requested partial transcripts of certain proceedings which had occurred on the first day 
of trial on November 3, 2010, noting its receipt and review of the same and determined 
each of counsel had been receipt of the same. The Court noted it had been provided 
with an audio which contained the interview of Ms. Deaugustineo with the prosecuting 
attorneys investigator as requested in the Second Specific Request for Discovery and 
determined defense counsel had been in receipt of the same. The Court further noted 
following conclusion of the hearing on March 23, 2011, the State had filed Supplement 
to the prior Objection to the Motion for Mistrial/New Trial and reviewed the substance 
thereof. The Court noted the Acknowledgement of Discovery Received as filed on 
behalf of the defendant on March 30, 2011 together with the Affidavit in Support of the 
Motion for New Trial as filed this date and reviewed the content therein. 
In answer to the Court's inquiry, Mr. Bazzoli provided clarification in terms of the 
cases which had been cited by defense counsel on March 23, 2011, noting State v. 
Gross reflected prosecutorial misconduct which had been grounds for a new trial which 
had not been in relation to State v. Lopez. 
The Court determined each of counsel did not have any further testimony and/or 
evidence to present on this date. 
COURT MINUTES 
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The Court noted it had the opportunity to listen to the audio which had been 
submitted, noting the Court believed it had a clear understanding of the same. 
Mr. Bazzoli requested the Court take judicial notice of the audio for the record. 
In answer to the Court's inquiry, Mr. Porter advised the Court the State had no 
objection to the Court taking judicial notice of the audio as provided to the Court on 
March 23, 2011. 
The Court took judicial notice of the audio identified as Court Copy DF#1, 
case CR-2010-0016895, Carmouche, Darren, interview with Ms. Deaugustineo, 
noting said audio would be placed in the file. 
Mr. Bazzoli presented further argument in support of the Motion for New Trial. 
Mr. Porter presented further argument in opposition to the Motion for New Trial. 
The Court reviewed Rule 16(b) (6) of the Idaho Criminal Rules, noted it appeared 
a written request had not been filed by the public defenders office, noting prior 
discussions at which time the State indicated there had not been an agreement to 
provide discovery and expressed views in terms of automatic disclosure of discovery. 
Additionally, the Court noted the numerous responses to discovery which had been 
provided, recognizing the State had provided the eighth discovery which disclosed Ms. 
Deaugustineo and had satisfied the first part of Rule 16(b )(6) and had further referenced 
the audio. However, it appeared there had not been a specific request by defense 
counsel for any statements of Ms. Deaugustineo until March 2, 2011. 
COURT MINUTES 
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Mr. Bazzoli noted a formal written request had not been filed and presented 
statements regarding the same and presented further argument in support of the Motion 
for New Trial. 
Mr. Porter entered an objection in terms of defense counsel's characterization of 
the State's statements. 
The Court expressed opinions, noting the State would not be held to defense 
counsel's representation of the State's position to be. 
Mr. Bazzoli responded with further argument in support of the Motion for New 
Trial. 
The Court advised counsel the matter would be taken under advisement 
and a written decision would be rendered fairly promptly, however noted a 
sentencing date would need to be established within an appropriate time frame 
so as to allow the Court's decision to be filed in advance. 
Mr. Bazzoli noted the numerous issues, arguments, scheduling and timing 
issues, therefore requested the matter be set for sentencing before this Court and 
presented statements in support of such request, noting the defendant had been in 
agreement to the same. 
The Court expressed views, noting it would be inclined to set sentencing before 
the assigned Court, therefore the matter would be scheduled for sentencing before 
Judge Kerrick for two (2) weeks out so as to allow the opportunity for the Court's 
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decision to be filed and thereafter disseminated prior to the hearing, recognizing such 
hearing may be vacated based on the Court's ruling. 
The Court determined a Presentence Investigation Report had previously 
been prepared and received by counsel, set matter for sentencing on April 12, 
2011 at 9:00 a.m. before Judge Kerrick, subject to a vacation depending on the 
decision of the Court and directed the State to notify the victim. 
The defendant was remanded into the custody of the Canyon County Sheriff 
pending further proceedings, or the posting of bond. 
COURT MINUTES 
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vs. 













CASE NO: CR-2010-16895-C 
TIME: 10:30 A.M. 
REPORTED BY: Yvonne Hyde Gier 
DCRT 5 (1031-1042) 
This having been the time heretofore set for further hearing on Defendant's 
Motion for New Trial in the above entitled matter, the State was represented by Mr. 
Michael Porter, Deputy Prosecuting Attorney for Canyon County, and the defendant 
was present in court with counsel, Mr. Aaron Bazzoli. 
The Court reviewed relevant procedural history. 
The Court noted issues arose that needed to be addressed before its decision 
could be completed. 
State's Eighth Supplemental Discovery referred to a "redacted audio", to which 
the Court wished to have clarified. 
Mr. Porter stated he believed the full and complete audio had been provided to 
the defense and Court, and that the word "redacted" was a misnomer. 
COURT MINUTES 
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Mr. Porter indicated he would provide answers to the Court's questions via 
affidavit. 
Mr. Bazzoli made comments for the record. 
The Court advised the parties it would wait to render its decision on the motion 
until the information requested was received. 
The defendant was remanded to the custody of the Canyon County Sheriff 
pending further proceedings .. 
COURT MINUTES 
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Case No. CR 2010-16895*C 
FINDINGS OF FACT, 
CONCLUSIONS OF LAW 
AND ORDER 
This case came on regularly for hearing upon Defendant's Motion for New Trial and 
Motion for Mistrial on March 23, 2011 and continuing thereafter on March 31, 2011 and April 
12, 2011. The Defendant appeared at each hearing in person and through his attorney, Aaron 
Bazzoli, Canyon County Public Defender's office. The State appeared through its attorney, 
Michael Porter, Deputy Prosecuting Attorney. During the March 23, 2011 hearing, Defendant 
withdrew his Motion for Mistrial; leaving only Defendant's Motion for New Trial for 
determination. 
At the hearing on March 23, 2011, at the request of the parties and upon the Court's own 
motion, the Court took judicial notice, pursuant to I.R.E 20l(c) and (d), of the following records: 
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1. State v. Damore, Canyon County case number CR 2010-18587*C, including the 
charge contained in the citation, the date of the charged offense, the location of the 
charged offense, the Motion to Suppress filed 9/13/10, the Affidavit in Support of 
Motion to Suppress filed 9/29/10, the court minutes dated 10/5/10 reflecting that the 
defendant would enter a plea to a companion charge and that the State would dismiss 
the misdemeanor charge in case number CR 2010-18587*C, and the dismissal thereof 
entered 1114/10. 
2. State v. Deaugustineo, Canyon County case number CR 2010-16334*C, including the 
charge contained in the citation, the date of the offense charged, the location of the 
charged offense, that the defendant was summoned into court, the motion to dismiss 
filed by Mr. Goldman on 9/13/10, the State's response thereto filed 9/27/10, and the 
order of dismissal on motion of the State filed 9/28/l 0. 
3. The partial trial transcript of proceedings held in this case, filed February 18, 2011. 
4. The partial transcript of proceedings held in this case, filed March 23, 2011. 
5. The State's amended witness list filed November 2, 2010. 
6. The Second Specific Request for Discovery filed by the Defendant on March 2, 20 I I; 
to which the State had filed no response as of the time of the hearing on March 23, 
201 I. 
7. The Defendant's Motion and Initial Memorandum on Defendant's Motion for New 
Trial and Motion for Mistrial and attached exhibits "A" through "G" filed February 
16, 2011. 
8. The State's Objection to Motion for Mistrial or New Trial filed March 9, 2011. 
9. The jury verdict returned and filed November 5, 2010. 
10. The Defendant's Notice of Alibi Witness filed September 14, 2010. 
Following the conclusion of the hearing on March 23, 201 I, the Court directed the State 
to respond to the Defendant's Second Specific Request for Discovery filed March 2, 2011. That 
afternoon, the State filed its response including an audio CD containing the interview of Ms. 
Deaugustineo conducted by an investigator for the Prosecuting Attorney's office. At the 
continued hearing on March 31, 201 I, the Court judicially noticed pursuant to I.R.E. 20 I ( c) and 
( d), the following records. 
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I I. The State's Supplemental Objection to Motion for Mistrial or New Trial filed 3/23/11 
and Exhibit "A" attached thereto. 
12. The audio CD of the interview of Ms. Deaugustineo by an investigator for the 
Prosecuting Attorney's office labeled "Court Copy, CR 10-I6895. DF#I, Carmouche, 
Darren, Intv. w/ Andrea Deaugustineo." 
13. The Acknowledgment of Discovery from Defendant's counsel filed March 30, 2011. 
I 4. The Affidavit of Aaron Bazzoli in Support of Motion for New Trial filed March 3 I, 
201 I. 
At this time, the Court on its own motion takes judicial notice pursuant to I.R.E. 201 ( c) of 
the following additional records. 
I5. The State's Eighth and Tenth Supplemental Responses to Discovery filed 9/27/10 and 
I 0/22/10, respectively. 
I6. The State's Demand for Notice of Alibi Defense filed 6/28/10. 
I 7. Defendant's Response to Request for Discovery filed 9/27/10 listing Mr. Damore as 
an alibi witness with a written statement of Mr. Damore attached. 
I 8. The court minutes of the "status conference/motion hearing" held before Hon. Juneal 
C. Kerrick on October 27, 2010 at which Mr. Damore's representation by the Public 
Defender's office was discussed. 
I 9. The misdemeanor judgment filed 11/4/10 wherein Mr. Damore entered a plea of 
guilty to the misdemeanor charge of providing a false identity to a police officer in 
Canyon County case number CR 2010-I8586*C (State v. Damore) and the 10/5/10 
court minute reflecting it is the companion case to the dismissed misdemeanor charge 
in CR 2010-I8587*C. 
20. The State's Supplement to State's Objection to Defense Motion for Mistrial and New 
Trial filed April 13, 20I I. 
21. The State's Second Supplemental to Objection to Motion for Mistrial or New Trial 
filed April 20, 20I 1. 
22. That this case was initiated by the filing of a Criminal Complaint on June 10, 20 I 0. 
23. The PC affidavit in this case dated June 9, 2010 reflecting that the Defendant was 
arrested in this case on June 9, 2010. 
24. The Request for Discovery and Demand for Notice of Alibi filed July 2I, 2010 in 
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State v. Damore, case numbers CR 2010-18586 and CR 2010-18587 reflecting the 
attorneys for the State in each of those cases being the firm of Hamilton, Michaelson 
& Hitly, LLP, as Caldwell and Middleton City Prosecuting Attorney. 
25. The Request for Discovery and Demand for Notice of Alibi filed July 26, 2010 in 
State v. Deaugustineo, case number CR 2010-16334 reflecting the attorneys for the 
State being the firm of Hamilton, Michaelson & Hitly, LLP, as Caldwell and 
Middleton City Prosecuting Attorney. 
26. That on June 28, 2010, the State filed a Response to Discovery listing 23 witnesses 
and disclosing 4 CDs and 2 DVDs. That, thereafter, and prior to trial, the State filed 
thirteen supplemental responses to discover, two of which were both labeled as 
"first," and one response to Defendant's specific request for discovery. 
27. The Defendant's Second Affidavit in Support of Motion for New Trial or Motion for 
Mistrial and Objection to State's Second Supplemental Objections filed April 27, 
2011. 
28. The State's Third Supplemental Objection to Motion for Mistrial or New Trial filed 
May 5, 2011. 
29. The Affidavit of Ken Boals in Support of Objection to Motion for Mistrial and New 
Trial filed May 13, 2011 
30. The Affidavit of Angelika Dicus in Support of Objection to Motion for Mistrial and 
New Trial filed May 13, 2011 
The Court, having heard the testimony and evidence presented and the records judicially 
noticed and having fully considered the arguments of the parties, the Court finds and concludes, 
as follows. 
RELEVANT PROCEDURAL HISTORY 
This case proceeded to trial to a jury on Part I of the Amended Superceding Indictment 
on November 3, 4 and 5, 2010. At the conclusion of the trial, the jury returned its verdict finding 
the Defendant guilty of Attempted Strangulation as charged in Count I; Kidnapping (2nd Degree) 
as charged in Court II; Aggravated Battery as charged in Count III; and, Domestic Battery -
Traumatic Injury as charged in Count IV of the Amended Superceding Indictment. The jury 
verdict was received and filed and the case was set for sentencing. Thereafter, Defendant filed 
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his motion for a new trial. 
Prior to trial, the State, on June 28, 2010, filed a Demand for Notice of Alibi Defense 
pursuant to LC. § 19-519. On September 14, 2010, the Defendant filed his Notice of Alibi 
Witness naming Richard T. Damore as his alibi witness, disclosing both Mr. Damore's cellular 
and home telephone numbers and stating that his address would be provided when received. On 
September 27, 2010, the Defendant responded to the State's Request for Discovery again 
disclosing Mr. Damore as his alibi witness and provided the State with a written statement of Mr. 
Damore. The statement asserted that Mr. Damore was with the Defendant from June ih until the 
morning of June 9th. The statement does not state a location where Mr. Damore and the 
Defendant were during that time period other than that they were at "my friend's property." On 
September 27, 2010, the State filed its Eighth Response to Discovery listing "Andrea Nicole 
Deaugustineo, 615 Grant, Caldwell, ID 83605" as a witness. 1 
Mr. Damore was called as an alibi witness by the Defendant in his case-in-chief. The 
State then called Ms. Deaugustineo as a rebuttal witness to rebut the Defendant's alibi. It is the 
testimony of the rebuttal witness that gives rise to the Defendant's motion. The judicially 
noticed partial transcript filed February 18, 2011 reflects the testimony at trial of both Mr. 
Damore the alibi witness and Ms. Deaugustineo the State's rebuttal witness. 
APPLICABLE LAW 
1. New Trial 
Idaho Code Section 19-2406 specifies the grounds upon which a trial court may grant a 
new trial in a criminal case. LC. § 19-2406, in relevant part, provides: 
GROUNDS FOR NEW TRIAL. When a verdict has been rendered 
There were two "First Supplemental" Responses to Discovery filed in July. The "Eight Supplemental" 
filed 9/27/10, is, therefore, actually the ninth. The Court, however, uses the heading contained in the State's 
pleading filed on September 27, 2010. 
FINDINGS OFF ACT, CONCLUSIONS OF LAW AND ORDER 000235 5 
against the defendant the court may, upon his application, grant a 
new trial in the following cases only: ... 7. When new evidence is 
discovered material to the defendant, and which he could not with 
reasonable diligence have discovered and produced at trial. 
Idaho Criminal Rule 34 provides: "The court on motion of a defendant may grant a new 
trial to the defendant if required in the interest of justice." 
LC. § 19-2406 has been found to be a "legitimate exercise of the legislature's power to 
define the substantive law of this state, and sets out an exclusive list of the grounds for a new 
trial." State v. Jones, 127 Idaho 478, 481 (1995). Thus, LC. § 19-2406 sets forth the grounds 
upon which a trial court may grant a motion for a new trial and, therefore, limits the instances in 
which the trial court's discretion may be exercised. See State v. Gomez, 126 Idaho 83, 86 (1994) 
cert. denied, 513 U.S. 1005 (1994); State v. Laniford, 116 Idaho 860, 873 (1989), cert. denied, 
497 U.S. 1032 (1990) reh. denied, 497 U.S. 1051 (1990). Although I.C.R. 34 provides that a 
trial court may grant a motion for a new trial "if required in the interest of justice," the Idaho 
Supreme Court has concluded that I.C.R. 34 does not provide an independent ground for a new 
trial. State v. Davis, 127 Idaho 62, 65 (1995). Rather, I.C.R. 34 simply states the standard that 
the trial court must apply when it considers the statutory grounds for granting a new trial. Id. 
The granting of a new trial must "be in the interest of justice" pursuant to I.C.R. 34. Laniford, 
116 Idaho at 873. 
Motions for new trial based on newly discovered evidence are disfavored and should be 
granted with caution, reflecting the importance accorded to considerations of repose, regularity 
of decision-making, and conservation of scarce judicial resources. State v. Stevens, 146 Idaho 
139, 144 (2008); State v. Hayes, 144 Idaho 574, 577 (Ct. App. 2007). An order for a new trial 
based on newly discovered evidence is justified only where (I) the evidence is newly discovered 
and was unknown to the defendant at the time of trial; (2) the evidence is material, not merely 
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cumulative or impeaching; (3) the evidence will probably produce an acquittal; and (4) failure to 
learn of the evidence was due to no lack of diligence on the part of the defendant. State v. 
Drapeau, 97 Idaho 685, 691 (1976). 
The Court's determination on a motion for a new trial is reviewed for an abuse of 
discretion. State v. Hayes, 144 Idaho at 577. A motion for new trial based on newly discovered 
evidence involves questions of both fact and law. State v. Stevens, 146 Idaho at 144. An abuse 
of discretion will be found if the trial court's findings of fact are not supported by substantial 
evidence or if the trial court does not correctly apply the law. Id. 
2. Exculpatory Evidence 
In State v. Shackelford, 247 P.3d. 582, 607 (Idaho 2010), cert. denied, 2011 WL 767588 
(2011) and 2011 WL 767655 (2011), the Idaho Supreme Court addressed claimed Brady 
violations, stating: 
The United States Supreme Court held in Brady v. 
Maryland, 373 U.S. 83, 87 (1963), that the suppression by the 
prosecution of evidence favorable to an accused upon request 
violates due process where the evidence is material either to guilt 
or to punishment, irrespective of the good faith or bad faith of the 
prosecution. Subsequent to Brady, the Supreme Court expanded 
the duty to include volunteering exculpatory evidence never 
requested, or requested only in a general way. United States v. 
Bagley, 473 U.S. 667, 682 (1985). However, the prosecution need 
volunteer evidence only when suppression of the evidence would 
be "of sufficient significance to result in the denial of the 
defendant's right to a fair trial." United States v. Agurs, 427 U.S. 
97, 108 (197 6). Showing that the prosecution knew of an item of 
favorable evidence unknown to the defense does not amount to a 
Brady violation, without more. Kyles v. Whitley, 514 U.S. 419, 437 
(1995). 
To prove a Brady violation, three components must be 
shown: "The evidence at issue must be favorable to the accused, 
either because it is exculpatory, or because it is impeaching; that 
evidence must have been suppressed by the State, either willfully 
or inadvertently; and prejudice must have ensued." Strickler v. 
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Greene, 527 U.S. 263, 281-82 (1999). Thus, a new trial is not 
automatically required whenever '"a combing of the prosecutors' 
files after the trial has disclosed evidence possibly useful to the 
defense but not likely to have changed the verdict .... " Giglio v. 
United States, 405 U.S. 150, 154 (1972). Instead, the Supreme 
Court has held that regardless of request, favorable evidence is 
material, and constitutional error results from its suppression by 
the government, "if there is a reasonable probability that, had the 
evidence been disclosed to the defense, the result of the 
proceedings would have been different." Kyles, 514 U.S. at 433 
(1995) (quoting United States v. Bagley, 473 U.S. 667, 682 
(1985)). A "reasonable probability" of a different result is 
accordingly shown when the government's evidentiary suppression 
"undermines confidence in the outcome of the trial." Kyles, 514 
U.S. at 434 (quoting Bagley, 473 U.S. at 678). 
Under Brady, the prosecution is bound to disclose to the defense all exculpatory evidence 
known to the state or in its possession. Grube v. State, 134 Idaho 24, 27 (2000). The duty to 
disclose encompasses impeachment evidence as well as exculpatory evidence. Id. (citing 
Bagley, 473 U.S. at 676. 
Substantive testimony may be distinguished from impeachment 
evidence as follows: 
"Unlike substantive evidence which is offered for the purpose 
of persuading the trier of fact as to the truth of a proposition on 
which the determination of the tribunal is to be asked, 
impeachment is that which is designed to discredit a witness, 
i.e. to reduce the effectiveness of his testimony by bringing 
forth the evidence which explains why the jury should not put 
faith in him or his testimony. Examples of impeachment 
evidence would include prior inconsistent statements, bias, 
attacks on [the] character of a witness, prior felony convictions, 
and attacks on the capacity of the witness to observe, recall or 
relate." 
Hayes, 144 Idaho at 578 (quoting State v. Marsh, 141 Idaho 862, 868-69 (Ct. App. 2004). 
Addressing a claimed Brady violation as a basis for a new trial on the ground of newly 
discovered evidence raised in a post-conviction relief act proceeding, our Supreme Court has 
held that the newly discovered evidence must meet the standards set forth in Drapeau, 97 Idaho 
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at 691. See Grube v. State, 134 Idaho 24, 30 (2000). 
ISSUES 
Defendant, asserts newly discovered evidence and/or Brady violations, as follows: 
I. Newly discovered evidence and/or the failure to disclose a misdemeanor charge 
filed against the Defendant's alibi witness and the information contained in a 
motion to suppress filed therein; State v. Richard T Damore, Canyon County case 
number CR 2010-18587*C. 
II. Newly discovered evidence and/or the failure to disclose a misdemeanor charge 
filed against the State's rebuttal witness; State v. Andrea Nicole Deaugustineo, 
Canyon County case number CR 2010-16334*C. 
III. Newly discovered evidence and/or the failure to disclose the audio recording of an 
interview of the State's rebuttal witness conducted by a Canyon County 
Prosecuting Attorney's investigator in September, 2010. 
FINDINGS OFF ACT AND CONCLUSIONS OF LAW 
I. Disclosure of the Rebuttal Witness on the Day Prior to Trial 
Initially, Defendant also predicated his motion for new trial upon the late disclosure of 
Ms. Deaugustineo as a state's witness on the day prior to the commencement of trial, referencing 
the State's witness list filed November 2, 2010. Following the March 23rd hearing, the State 
filed a supplement to its objection to the Defendant's motion directing the Court and defense 
counsel's attention to the Eighth Supplemental to Discovery filed September 27, 2010, which 
disclosed Ms. Deaugustineo as a potential state's witness and provided Defendant with her 
address of 615 Grant, Caldwell. At hearing, Defendant's counsel conceded that the September 
2J1h disclosure of the witness rendered the late disclosure issue moot. 
The Court finds and concludes Ms. Deaugustineo and her address were disclosed to the 
Defendant on September 27, 2010. Without deciding whether the late disclosure argument 
would, in any event, be a basis for a new trial, the Court further finds and concludes that the 
disclosure of Ms. Deaugustineo as a witness more than five weeks prior to trial, renders that 




IL The Misdemeanor Charge Against Mr. Damore, the Alibi Witness 
On June 24, 2010, Caldwell Police officers went to the residence of Andrea Deaugustineo 
at 615 Grant Street in Caldwell for the purpose of serving an arrest warrant on Ms. 
D . 2 eaugustmeo. The officers did a "canvas" of the premises in an attempt to locate Ms. 
Deaugustineo. During the canvas they located an open door to a rear shed that opened into the 
alley. The officers knocked and announced their presence and, for officer safety, entered the 
shed. Inside, officers located Mr. Damore and asked him to step outside. Mr. Damore told 
officers that he had permission to be in the shed from a "male that does not live at the address." 
Subsequently, Mr. Damore's backpack in the shed was searched and Mr. Damore was arrested 
on an outstanding warrant. In addition, he was charged on a citation with the misdemeanor 
charge of possession of drug paraphernalia in Canyon County case number CR 2010-18587. He 
was also charged, at the same time, on a second Caldwell Police citation with the misdemeanor 
crime of providing false identity information to a police officer in Canyon County case number 
CR 2010-18586. Both of the Caldwell Citations were prosecuted by the law firm of Hamilton, 
Michaelson & Hilty, LLP serving as Caldwell and Middleton city prosecutors; not the Canyon 
County Prosecuting Attorneys Office. In both cases, Mr. Damore was represented by Mr. Jim 
Goldman of Mimura Law Offices serving as the Canyon County Public Defender. The 
Defendant is represented in this case by Mr. Aaron Bazzoli of Mimura Law Offices serving as 
the Canyon County Public Defender. Mr. Goldman as Mr. Damore's attorney filed a motion to 
suppress in case number CR 2010-18587 on September 13, 20 IO and, thereafter, an affidavit of 
Mr. Damore in support wherein Mr. Damore stated that he had permission from the "owner's 
The arrest warrant was apparently unrelated to the misdemeanor charge discussed in the next section as that 
case was initiated by the filing of an Idaho Uniform Citation and Ms. Deaugustineo was summoned into court. The 
court file in that case does not reflect that any arrest warrant was ever issued. 
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(sic) of the property" to be sleeping in the shed. Defendant's motion to suppress was never heard 
nor ruled upon. On November 4, 2010, Defendant entered a plea to the companion misdemeanor 
charge of providing false identity information to a police officer (Case No. CR 2010-18586) and 
the paraphernalia charge against Mr. Damore in case number CR 2010-18587, was dismissed 
upon motion of the State. 
Mr. Goldman filed an affidavit in this case in support of Defendant's motion for a new 
trial. In his affidavit, and in his testimony at the March 23, 2011 hearing on the motion for new 
trial, Mr. Goldman stated, that both Mr. Damore and Ms. Deaugustineo's misdemeanor cases 
were scheduled for a pretrial conference on September 8, 2010 in the magistrate court; that he 
observed Mr. Damore and Ms. Deaugustineo sitting together and talking to each other in the 
courtroom and that he had a conversation with Ms. Deaugustineo wherein she told Mr. Goldman 
that Mr. Damore had her permission to be at her property on June 24, 2010 and that she would 
provide an affidavit to that effect if necessary for Mr. Damore's motion to suppress. A hearsay 
objection was interposed by the State as to statements made by Ms. Deaugustineo to Mr. 
Goldman on September 8th. The Court finds and concludes that the statements made to Mr. 
Goldman by Ms. Augustineo on September 8, 2010 are hearsay and that they are inadmissible in 
this proceeding. No affidavit of Ms. Deaugustineo has been filed in this case. 
Applying the applicable law discussed above, the Court finds and concludes as follows. 
a. Newly Discovered Evidence 
First, the Court fully accepts Mr. Bazzoli's representation that he did not become aware 
of the misdemeanor case (CR 2010-18587) against Mr. Damore until late January or February of 
this year. The test enunciated by State v. Drapeau, 97 Idaho at 691, however, is that the 
evidence" is newly discovered and was unknown to the defendant at the time of trial." (Emphasis 
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added). The probable cause affidavit filed in this case reflects that the Defendant was arrested on 
June 9, 2010. The Court judicially notices the fact that the Defendant has remained in custody 
since that date. Mr. Damore was arrested by the Caldwell Police on June 24, 2010. (Exh. C to 
Defendant's Motion and Initial Memorandum). At trial, Mr. Damore was questioned about 
being in jail with the Defendant. He testified that they were friends, that the two were in the 
same "pod" and that they played cards and spent time together. The Defendant had knowledge 
that Mr. Damore had been arrested some 15 days after his arrest. No affidavits or other evidence 
were presented which would support a finding that the circumstances relating to Mr. Damore' s 
case were unknown to the Defendant. It is the Defendant's burden to establish his right to a new 
trial based upon newly discovered evidence. 
The next inquiry must be to determine what information in State v. Richard T Damore, 
Canyon County case number CR 2010-18587, has evidentiary value. The charges against the 
Defendant were all alleged to have been committed "on or about" June 8, 2010. The alibi 
defense presented by the Defendant at trial was for the period beginning on June 7, 2010 and 
ending on the morning of June 9, 2010. To be admissible, evidence first must be relevant. 
'"Relevant evidence' means evidence having any tendency to make the existence of any fact that 
is of consequence to the determination of the action more probable or less probable than it would 
be without the evidence." (Emphasis added). I.R.E. 401. The fact that was of consequence in 
the trial of the Defendant was the alibi testimony of Mr. Damore that he and the Defendant were 
at 615 Grant Street between June 7th and the morning of June 9, 2010. Mr. Goldman's affidavit 
and testimony as to statements made by Ms. Deaugustineo are inadmissible hearsay. The motion 
to suppress filed by Mr. Damore based upon his being authorized to be in the shed at 615 Grant 
on June 24, 2010 was neither heard by nor ruled upon by the magistrate (even assuming that such 
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a judicial determination might have been admissible in the Defendant's case under some 
unperceived legal theory). The dismissal of the case against Mr. Damore as part of a plea 
agreement where he entered a plea of guilty to a companion misdemeanor charge cannot be said 
to be make more probable or less probable whether Mr. Damore was at 915 Grant Street with the 
Defendant between June ih and the morning of June 9. 2010. 
The Court finds and concludes that the fact that Caldwell Police located Mr. Damore in 
the shed at 615 Grant Street, where he testified he was with the Defendant between June ih and 
the morning of June 9th, some 15 days previously, has some tendency, however slight, to make 
the existence of a fact that was of consequence at trial in this action more probable than it would 
be without the evidence. The Court therefore finds and concludes that the fact that Caldwell 
Police located Mr. Damore in the shed at 615 Grant Street meets the test ofrelevancy. 
The second requirement for a new trial based upon newly discovered evidence set forth in 
Drapeau is that the evidence is material and not merely cumulative or impeaching. While the 
Court has determined the fact of the Defendant's presence in the shed at 615 Grant Street on 
June 24, 2010 meets the test of relevancy, the Court cannot find that the evidence is "material." 
It is not substantive evidence that Mr. Damore was at 615 Grant Street between June J1h and 9th 
or that he was there, or anywhere else, with the Defendant. It neither provides an alibi for the 
Defendant nor is it substantive evidence which would disprove that the crime occurred or that the 
Defendant did not commit that crime. See State v. Hayes, 144 Idaho at 578. The relevancy of 
the evidence is slight. 
The third prong of the Drapeau test is that the evidence will probably produce an 
acquittal. Based upon the above analysis, and having heard the entirety of the testimony and 
evidence produced at trial, the Court finds and concludes that the Defendant has failed to meet 
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that burden. 
The last prong of the Drapeau test is that the failure to learn of the evidence was due to 
no lack of diligence on the part of the Defendant. Again, the Court cannot find that the 
Defendant has satisfied the no lack of diligence test. This determination is made in part upon the 
Court's findings above about the Defendant and Mr. Damore being in jail together discussed 
above. The Court further observes that the information relating to Mr. Damore's arrest on June 
24th was certainly known to Mr. Damore. Defendant called Mr. Damore as an alibi witness, 
Defendant's counsel obtained a written statement from Mr. Damore which was attached to the 
Defendant's Response to Request for Discovery filed September 27, 2010. Mr. Damore could 
have told Defendant's counsel about the June 24th arrest, if he had been asked. 
The Court finds and concludes that the Defendant has failed to satisfy the requirements to 
obtain a new trial based upon newly discovered evidence relating to the arrest of Mr. Damore at 
615 Grant Street in Caldwell on June 24, 2010. 
b. Brady Violation 
The Court must next consider if the failure by the State to disclose the fact that Mr. 
Damore was arrested and charged with a misdemeanor constitutes a Brady violation. The law 
relating to Brady violations is fully set forth above. 
The Court finds and concludes, for reasons discussed in the preceding paragraphs, that 
the evidence of the June 24th arrest of Mr. Damore on a misdemeanor charge at 615 Grant Street 
in Caldwell was not exculpatory. At best, that evidence might have been useful to the defense in 
attempting to impeach the State's rebuttal witness, Ms. Deaugustineo. The issue of impeachment 
of the State's rebuttal witness is more fully discussed in below. 
The Court further finds and concludes that the evidence was not suppressed by the State, 
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either willfully or inadvertently. Court files are public records. The public has access to Canyon 
County criminal filings through !STARS as well as through the Idaho Supreme Court's data 
repository. The Canyon County Public Defender, as well as the Canyon County Prosecuting 
Attorney, has password access to more detailed information on criminal cases through ISTARS. 
Mr. Damore was represented by an attorney from the Canyon County Public Defenders office, 
which also represents the Defendant. The testimony of Mr. Goldman further indicated the 
Canyon County Public Defender's office also has a case tracking computer database. Although 
Mr. Goldman did not have it on his computer, it was accessible by attorneys in the office through 
other staff. 
Further, the misdemeanor case was not prosecuted by the Canyon County Prosecuting 
Attorney's office but rather by a private law firm which handles the prosecution of City of 
Caldwell misdemeanor cases. The State, in this case, had no information regarding the 
misdemeanor charge against Mr. Damore that was not readily available to the Defendant and his 
counsel. The Defendant has not carried his burden to establish that the State suppressed or 
withheld any information about the misdemeanor charge against Mr. Damore. 
The Court further finds and concludes that the information about Mr. Damore's June 24, 
2010 arrest would have been "possibly useful to the defense but not likely to have changed the 
verdict." State v. Shackelford, 247 P.3d at 607 (citing Giglio v. United States,405 U.S. 150, 154 
(1972). The Court further finds and concludes that there is no reasonable probability that, had 
the evidence been disclosed to the defense, the result of the proceedings would have been 
different. 
The Court further finds and concludes that the failure of the State to disclose State v. 
Richard T Damore, Canyon County case number CR 2010-18587 does not constitute a Brady 
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violation. 
III. The Misdemeanor Charge against Andrea Deaugustineo, State's Rebuttal Witness 
On June 3, 2010 Caldwell Police officers were requested to assist a probation and parole 
officer in locating one Daniel Stone at Ms. Deaugustineo's residence at 615 Grant Street in 
Caldwell. Ms. Deaugustineo was asked if Mr. Stone was at the residence and she stated he was 
not. Officer requested and received permission to check the residence and located Mr. Stone in 
the bathroom. Ms. Deaugustineo was charged with the misdemeanor crime of obstruct and delay 
on an Idaho Uniform Citation and was summonsed into court. That charge was dismissed upon 
motion of the State on September 28, 2010. 
The police reports concerning the June 3rd misdemeanor charge against the rebuttal 
witness are attached to the Defendant's motion and initial memorandum filed February 16, 2011 
as Exhibits D & E. Mr. Goldman of Mimura Law Offices acting as the Canyon County Public 
Defender represented Ms. Deaugustineo on the obstruct and delay charge. 
Applying the applicable law discussed above, the Court finds and concludes as follows. 
a. Newly Discovered Evidence 
First, the Court fully accepts Mr. Bazzoli's representation that he did not become aware 
of the June 3, 2010 misdemeanor charge against Ms. Deaugustineo until late January or February 
of this year. Further, there is nothing in the testimony or evidence to suggest that the Defendant 
had knowledge of that misdemeanor charge. The Court finds and concludes that the "newly 
discovered" evidence prong of the Drapeau test has been satisfied. 
The second prong of Drapeau which must be satisfied to warrant a new trial based upon 
newly discovered evidence is that the evidence is material, not merely cumulative or impeaching. 
The Court finds and concludes that nothing about the June 3, 2010 misdemeanor obstruct and 
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delay charge against Ms. Deaugutineo is substantive evidence as described in State v. Hayes, 144 
Idaho at 578, as discussed above. Nothing about the misdemeanor charge addresses any issue 
which the jury was required to decide at trial other than the credibility of the rebuttal witness. 
The Court thus finds and concludes that the evidence concerning the June 3rd misdemeanor 
charge is impeachment evidence. The Court further finds and concludes that the Defendant has 
failed to satisfy the second prong of the Drapeau test. 
Ms. Deaugustineo was charged with a misdemeanor which was subsequently dismissed. 
I.R.E. 609 permits impeachment of a witness by evidence of a conviction of a crime only if the 
witness has been convicted of a felony within a prescribed period of time prior to the 
impeachment. The misdemeanor charge in Ms. Deaugustineo' s case was neither a "conviction" 
nor a "felony." Being charged with a misdemeanor, even if she had been convicted, would 
provide no basis for impeachment of Ms. Deaugustineo under I.R.E. 609. 
I.R.E. 608(a) allows for the credibility of a witness to be attacked by evidence in the form 
of opinion or reputation, but only as to character for truthfulness or untruthfulness. The 
Defendant knew Ms. Deaugustineo was a potential State's witness as early as September 27, 
2010 and had the opportunity to develop any opinion or reputation evidence as to her character 
for truthfulness or untruthfulness. Nothing has been presented in support of Defendant's motion 
for new trial which indicates the Defendant had or has any opinion or reputation evidence as to 
the character for truthfulness or untruthfulness of Ms. Deaugustineo. 
I.R.E. 608(b) provides that "[ s ]pecific instances of conduct of a witness, for the purpose 
of attacking or supporting the credibility, of the witness, other than conviction of a crime as 
provided in Rule 609, may not be proved by extrinsic evidence." Under Rule 608(b), and in the 
discretion of the court, specific instances of conduct may be inquired into on cross-examination 
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if probative of truthfulness or untruthfulness of a witness. Had such a request been made at trial, 
it is not certain that the Court would have granted the request. Ms. Deaugustineo's conduct on 
June 3rd was in relation to a totally collateral matter, not directly associated to this case, or any 
issue in this case, nor could it have been proven by extrinsic evidence had she denied making the 
statement to the Caldwell Police officers. 
The third prong of the Drapeau test is that the evidence will probably produce an 
acquittal. Based upon the above analysis and having heard the entirety of testimony and 
evidence presented to the jury at trial, the Court finds and concludes that the Defendant has 
failed to meet his burden of establishing that the evidence relating to Ms. Deaugustineo's June 
3rd misdemeanor charge would "probably produce an acquittal." 
The issue of the impeachment of Ms. Deaugustineo by prior inconsistent statements is 
addressed in the next section of this decision. 
Based upon the analysis in Section II, above, which is incorporated herein, the Court 
further finds and concludes that Defendant has failed to satisfy the last requirement of the 
Drapeau standard for the granting of a new trial based upon newly discovered evidence; that the 
failure to learn of the evidence was due to no lack of diligence on the part of the defendant. 
The Court finds and concludes that the Defendant has failed to satisfy the requirements to 
obtain a new trial based upon newly discovered evidence of the misdemeanor charge against Ms. 
Deaugustenio on June 3, 2010. 
b. Brady Violation 
The Court must next consider if the failure by the State to disclose the fact that Ms. 
Deaugustineo was charged with a misdemeanor constitutes a Brady violation. The law relating 
to Brady violations is fully set forth above. 
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The Court finds and concludes, for reasons discussed in the preceding paragraphs, that 
the evidence of the June 3rd misdemeanor charge against Ms. Deaugustineo was not exculpatory. 
At best, that evidence might have been useful to the defense in attempting to impeach the State's 
rebuttal witness, Ms. Deaugustineo. 
The Court adopts the Brady violation discussion in the preceding section finding that the 
evidence concerning Ms. Deaugustineo's June 3rd charge was not withheld or suppressed by the 
State. 
Further, in the case of Ms. Deaugustineo also, the misdemeanor case was not prosecuted 
by the Canyon County Prosecuting Attorney's office but rather by a private law firm which 
handles the prosecution of City of Caldwell misdemeanor cases. The State, in this case, had no 
information regarding the misdemeanor charge against Ms. Deaugustineo that was not readily 
available to the Defendant and his counsel. The Defendant has not established that the State 
suppressed or withheld any information about the misdemeanor charge against Ms. 
Deaugustineo. 
The Court further finds and concludes that the information about Ms. Deaugustineo's 
June 3, 2010 misdemeanor charge would have been "possibly useful to the defense but not likely 
to have changed the verdict." State v. Shackelford, 247 P.3d at 607 (citing Giglio v. United 
States, 405 U.S. 150, 154 (1972). The Court further finds and concludes that there is no 
reasonable probability that, had the evidence been disclosed to the defense, the result of the 
proceedings would have been different. 
The Court further finds and concludes that the failure of the State to disclose State v. 
Andrea Nicole Deaugustineo, Canyon County case number CR 2010-16334 does not constitute a 
Brady violation. 
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IV. The September 2010 Recorded Interview of the State's Rebuttal Witness 
At the conclusion of the hearing on March 23, 2011, the State was directed to respond to 
the Defendant's Second Specific Request for Discovery filed March 2, 2011. That specific 
request for discovery requested the reports, notes or audio recordings of any interviews of Ms. 
Deaugustineo. The State complied and provided the Court and defense counsel with a CD 
recording of a September 2010 interview of Ms. Deaugustineo by an investigator for the Canyon 
County Prosecuting Attorney's office. The Defendant now asserts the recorded interview as 
newly discovered evidence and/or a Brady violation. 
a. Newly Discovered Evidence 
The State's Eighth Supplemental Response to Request for Discovery disclosed "Andrea 
Nicole Deaugustineo - 615 Grant, Caldwell, ID 83605" as a potential State's witness. The 
Eighth Supplemental Response also stated "Physical evidence attached: Redacted audio." 
Following the March 23, 2011 hearing, the State provided both the Court and defense counsel 
with a CD recording of the interview of Ms. Deaugustineo by Ken Boals, an investigator for the 
Canyon County Prosecuting Attorney's office. Mr. Boals was disclosed as a witness in the 
Tenth Supplemental Response to Request for Discovery, filed October 22, 2010, In the State's 
Supplemental to Objection to Defendant's motion for new trial, the Deputy Prosecuting Attorney 
states: "2 .... Attached to the [Eighth] supplemental response is a redacted Audio which appears 
to be an interview of Andrea Deaugustineo. The same audio provided to the court [and defense 
counsel] on March 23, 2011 after hearing." An affidavit of Mr. Bazzoli in support of the motion 
for new trial states: "3 ... our office did receive the Supplemental discovery number Eight (sic) 
that had the name and address of Andrea Deaugustineo and also stated that there was a CD 
(redacted) attached." Mr. Bazzoli's continues: "4. Upon full review of the file and all CD's that I 
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can find in the file and in the discovery, I cannot find a copy of the CD disclosed on March 23, 
2011 by the State. Whether it has been lost, misplaced or not sent as an attachment by accident I 
cannot confirm. 5. I have never received a copy of the non-redacted original CD .... " 
Again, the Court accepts Mr. Bazzoli's representation that he has been unable to locate 
the CD of the interview of Ms. Deaugustineo in the Pubiic Defender's file and discovery 
material. Mr. Bazzoli's averment in paragraph 5 of his affidavit, however, only states that he 
never received a copy "of the non-redacted original CD." The issue of whether the CD was 
redacted or not is addressed below. 
1. The Alibi Defense 
Defendant's witness, Mr. Damore, testified as an alibi witness at trial. His testimony is 
set forth in full in the Reporter's Partial Transcript of Proceedings filed February 18, 2011, and 
judicially noticed. 
Initially, Mr. Damore was asked by the Defendant's counsel if he had previously been 
convicted of a felony. Mr. Damore answered in the affirmative. 
The substance of Mr. Damore's testimony, and of the Defendant's alibi defense, was as 
follows. Mr. Damore testified that he knew the Defendant; that he had known him "going about a 
year now, for about a year." Mr. Damore testified that Defendant was "a real good friend." 
When asked about the events of June 7th to June 9th, 2010, Mr. Damore testified that he went to 
the Defendant's residence in Nampa by bicycle the morning of June ih arriving "about 7 to 7:30 
in the morning." He identified the Defendant's residence as "off of Sugar Lane in the apartments 
over there." He further testified that Defendant's girlfriend, he identified as "London," was 
present when he arrived. He further testified that he did not know the Defendant's girlfriend by 
any name other than "London" and that he had not talked to her before. Mr. Damore testified 
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that he did not observe any marks or injuries on her. Mr. Damore further testified that he and the 
Defendant left the Defendant's home in Defendant's Suzuki SUV and went to Mr. Damore's 
place in Caldwell, "by the golf course off of 10th Street and Grant." He further testified that he 
was helping some friends remodeling; that they had a "garage, a shed that was adjacent to their 
house" and they were "wanting to get it fixed up;" that they were helping him out, "kind of 
letting me work;" and, that he "was staying there at the time, too, so I was in and out." He further 
testified that he and the Defendant were at that location until the morning of June 91\ that during 
the time they were "using drugs, methamphetamine." He described the place they were staying 
as "it's an older shed:" He further testified that: he "had been there off and on for the past month, 
month and a half;" that "I do a lot of landscaping there as well as other places as well;" and that 
"I hardly ever entered the house. She - my friend's girlfriend that lives there, she has kids. And 
my state of mind, that would just be inappropriate for me." Mr. Damore further testified that 
during that time period, it was just he and the Defendant. Mr. Damore testified that he and the 
Defendant left to return to Defendant's apartment in the early morning of June 9th with the 
Defendant driving his SUV and Mr. Damore riding with him to retrieve his bicycle which he had 
ridden to Defendant's house. Mr. Damore testified that upon arrival at Defendant's residence: 
"Well, I walked in. I followed behind him. I was going to grab my bike off the patio .... And as 
he walked in, the first - the place looked destroyed .... It was a mess. Things were out of place. 
She was there at the door. ... She was in tears. She looked like she had been battered .... She - it 
looked like she had like a bruise on the right side of her head by her ear. I - I left shortly after 
that. I didn't stick around ... .I instantly felt uncomfortable. I turned around, looked at 
[Defendant], told him that I needed to leave, and I then went on my way." 
On cross-examination, Mr. Damore was asked if any one else saw he and Defendant in 
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those two days. He answered: "No. No one else." He was then asked: "For two days?" and 
answered: "As - that I'm aware of, no. No." Mr. Damore was next asked: "So no one but you 
and Mr. - the defendant can verify where you were, what you were doing those two days?" He 
answered: "Correct." Cross-examined about his testimony as to what he observed when he 
returned with Defendant to Defendant's residence on June 9th, Mr. Damore testified: "I actually 
never entered the house. I was right there at the threshold as we began to enter. So I was pretty 
much standing right behind him [Defendant], getting ready to walk in the house, until I felt 
uncomfortable." When asked why he was uncomfortable, He testified: "Well, when we had -
when we had gotten home, when we had walked back, he'd opened the door. She'd came to the 
door, asked him where - where he'd been. The house was destroyed. There was obviously 
something had happened there." 
2. The Rebuttal Testimony 
On rebuttal, the State called Ms. Deaugustineo as its rebuttal witness. Ms. 
Deaugustineo's testimony was quite short. Direct and cross-examination combined total five (5) 
transcript pages. Ms. Deaugustineo's relevant testimony was as follows: 
Direct Examination: 
* * * * 
Q. Ms. Deaugustineo, where do you live? 
A. 615 Grant Street, Caldwell, Idaho 83605. 
Q. Who do you live with? 
A. It's just me and my two kids. 
* * * * 
Q. And were you living at that address on Grant Street in June of this year? 
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A. Yeah. I've been living there since last year. 
Q. Can you describe the property a little bit to us? 
A. It's an older house. I just have like a two-bedroom and then in the back I have 
like a shed. It's like a garage. 
* * * * 
Q. Do you know a Richard Damore? 
A. I do. 
Q. How do you know him? 
A. He was actually a friend of my boyfriend's. 
Q. Did he ever work at your - at the place on Grant Street? 
A. Not really work. He helped out. He came over one day asking my boyfriend if he 
could make some money, and he pulled some weeds around the shed area. And I 
think that's pretty much all he did. 
Q. Did he ever stay at the property? 
A. Yeah. Well, unfortunately I went out in the shed like a week after he had done 
that, pulled the weeds, and he was sleeping in there. So I kind of confronted my 
boyfriend. I was like, hey, you know, what's going on? And he was like, well, I 
didn't know he was gonna actually sleep and stay out there, but that's - that's 
what happened. 
Q. Okay. And so Mr. Damore stayed in that shed occasionally? 
A. Yeah. 
Q. Now, this is June 8th and 9th, trying to direct your attention to that time frame, i\ 
gth and 9th. Were you home? 
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A. I was. 
Q Were you working? 
A. No. I- I barely started working. 
Q. Did you have a car? 
A. No. 
Q. Did you - so that period of time, were you traveling much, going anywhere? 
A. No. I was home. 
Q. Okay. Did you ever go out in the backyard in that time period? 
A. Yeah. I did a lot of yard work, actually, myself, so. 
Q. And were the kids out in the backyard? 
A. Yeah. 
Q. Do you see this gentleman [Defendant] sitting here at the table in the gray shirt 
and the polka-dot tie? 
A. Yeah. 
Q. Was he at your house that weekend? 
A. I've never seen him in my life. 
Cross-Examination: 
Q. Ms. Deaugustineo, when was this pulling weeds event? 
A. It was before June when-
Q. May, June - May, April? 
A. I would say May, middle of May. 
Q. Okay. Do you recall what days of the week June 6th, ?1\ and gth were? Or ih and 
gth were? 
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A. Kind of. Not like- I know I was home, but other than that, I mean, I didn't really 
do anything, so. 
Q. Do you know if that was a weekend, weekday? 
A. I'm not sure. I'd have to look at a calendar. 
Q. Okay. But during that time frame, you were roughly home doing stuff? 
A. Yeah. I was home a lot of the time. I never actually went anywhere. 
Q. Okay. You did say you just barely started working? 
A. That's correct. 
Q. Meaning you just barely started in June or barely started-
A. No. I barely started this in - last - this October. 
Q. Okay. So when you say it was barely working, that doesn't mean back in June? 
A. No. 
Q. Okay. So in June, were the kids in day care or anything or kindergarten? 
A. No. We were home. We actually had a lot of family come over and stuff, because 
we had a lot of barbecues and stuff. 
Q. Do you recall whether or not you checked the shed in those days? 
A. I went out in the shed actually a couple of times, because my morn's boyfriend 
was actually fixing my bed frame, so I was out there a few times. But other than 
that, no, I don't go out there. 
Q. What days were the - was the bed frame being fixed? 
A. It was the beginning of June, because that's when my morn's boyfriend had just 
got back from Arizona. 
Q. Like early, first week of June? 
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A. Yeah. 
End of Testimony. 
Upon careful review of the interview of Ms. Deaugustineo by the Prosecuting Attorney's 
investigator, the Court finds and concludes that the interview contains a number of statements 
which are inconsistent with Ms. Deaugustineo's testimony at trial. The following statements3 
from the interview of Ms. Deaugustineo were inconsistent with her testimony at trial in this case. 
In the interview, Ms. Deaugustineo was asked about any remodeling work Mr. Damore 
had performed at her residence. She responded substantially as follows: He actually put the 
garage door on. He basically worked out there and was supposed to be helping like with yard 
work and stuff. My boyfriend was handling it paying him $8 an hour to do that. Later in the 
interview, she was asked about whether Mr. Damore did any work around the first part of June. 
She stated substantially as follows: He didn't start doing anything - oh, yeah, he did - he 
worked - he was over here around June. Later in the interview, Ms. Deaugustineo was asked 
about the work that he did. She stated substantially as follows: He never remodeled anything. 
He did a lot of yard work and he cleaned in the garage. The last people who lived here left 
everything in the garage. He was getting rid of stuff and organizing. 
During the September interview, Ms. Deaugustineo was asked about Mr. Damore being 
at her residence. First, she was asked if Mr. Damore lived there. She stated substantially as 
follows: No. he doesn't. He got caught in my garage not long ago and is no longer welcome. 
She was later asked about a couple of guys staying at her house. Ms. Deaugustineo stated 
substantially as follows: I knew Rich [Damore] was - but he didn't stay in my house -he stayed 
in the garage. She was also asked about Mr. Damore being at her residence in June. She stated 
The interview is not transcribed and portions of it are difficult to understand. The discussion of Ms. 
Deaugustineo's statements are substantially accurate but are not represented to be verbatim quotes of her statements 
to the Prosecuting Attorney's investigator. 
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substantially as follows: Yeah, he was over here a lot in June. Every time he would come over 
here. She later stated: I didn't hardly know Rich [Damore] until he [my boyfriend] introduced 
him. I have known Rich like since June. Barely know him. Ms. Deaugustineo was asked when 
her last contact with Mr. Damore had been. She answered substantially as follows: I saw him in 
court not to long ago - I to 2 weeks ago. 
Ms. Deaugustineo was asked in the interview if she knew Darren Carmouche. Her 
answer the first time she was asked is inaudible. The question arose again later in the interview 
and she stated substantially as follows: I know a "D" that's my boyfriend [Daniel Stone], but I 
don't know a Darren. My boyfriend might know him. Later in the interview, she stated 
substantially as follows: He [my boyfriend] might know the Darren guy. Ms. Deaugustineo 
further stated that maybe if she saw this Darren guy she would know him. The Investigator 
described Defendant to Ms. Deaugustineo as having several piercings, a lot of tattoos, 30ish. 
Ms. Deaugustineo stated that she had never seen anyone fitting that description. She was given 
the relevant dates and stated: I was home. I come home - I'm never gone for days at a time. I 
would have seen a guy like that. She later stated: Yeah. I am sure I would have noticed [two 
people staying in the garage over a two day period] - especially if he had tattoos, piercings and 
stuff. 
Ms. Deaugustineo was asked a couple of times about the possibility that Mr. Damore had 
a friend over for a couple of days in June. Her responses were substantially as follows. I don't 
know if he had people out there. I know he would go down to the comer house and hang out a 
lot. He would just ride his bike around everywhere. The second time the question was posed, 
Ms. Deaugustineo responded substantially as follows. He didn't have a friend over. I didn't even 
know Rich was staying here. I thought he was just doing work here. I went out [to the shed] and 
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- are you kidding - the couch was all made and there were blankets, his clothes out there and 
stuff like that. And my boyfriend kind of thought lets be over it [inaudible] - having some creep 
in my garage I didn't even know about. He [boyfriend] said he [Damore] could stay if he ever 
needed to. [Boyfriend] didn't tell him he could move out there. It was like an every day thing. 
It wasn't just like - oh, hey you know I'm in Caldwell and don't have anywhere to go. I'm 
going to sleep in the garage. He was out there all the time. When asked if it was possible a 
person could be out there at any time, Ms. Deaugustineo responded substantially as follows. 
Yeah. They could have been out there at any time. I was working for a while -- so -- I was 
working in June too -- so I wouldn't really know. Ms. Deaugustineo later stated, I have never 
seen Rich hang out with anybody here. If he hung out with anybody here, it was my boyfriend 
out back smoking cigarettes. None of Rich's friends. I never saw any of Rich's friends over 
here. I seen a girl but that was it. 
The Court finds and concludes that Ms. Deaugustineo was subject to impeachment 
relating to those prior inconsistent statements pursuant to I.R.E. 613(a). 
Ms. Deaugustineo's earlier statements to the Prosecuting Attorney's investigator are 
inconsistent with her trial testimony in the following areas. 1) The amount and nature of the 
work that Mr. Damore performed at the Grant Street property. 2) The time when he worked at 
the property. Ms. Deaugustineo testified that he pulled weeds there in May. In her statement she 
stated that Mr. Damore started in June. 3) The amount of time that he spent at the property in 
June together with the frequency of his staying overnight in the shed. 4) That she wasn't 
working in June. 
The Court also finds and concludes that with her statement, Ms. Deaugustineo could have 
been cross-examined more effectively as to how much she was home and her ability to observe 
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who was staying in the shed. 
3. Analysis 
The second requirement for a new trial based upon newly discovered evidence set forth in 
Drapeau is that the evidence is material and not merely cumulative or impeaching. Ms. 
Deaugustineo's inconsistent statements to the Prosecuting Attorney's investigator are merely 
impeachment evidence. Nothing in the interview statements are substantive evidence as to any 
question to be decided by the jury in this case. Nothing in the interview statements would 
establish that the Defendant was at 615 Grant Street with Mr. Damore between June 7th and 9th, 
nor is it substantive evidence which would disprove that the crime occurred or that the Defendant 
did not commit that crime. See State v. Hayes, 144 Idaho at 578. The interview statements of 
Ms. Deaugustineo would certainly have been useful to the Defendant to discredit her rebuttal 
testimony. 
The Court finds and concludes that the interview statements of Ms. Deaugustineo are 
merely impeachment evidence and, thus, does not satisfy the second prong of the Drapeau test. 
The third prong of the Drapeau test is that the evidence will probably produce an 
acquittal. There are a number of areas where Ms. Deaugustineo's interview is not inconsistent 
with her trial testimony. Ms. Deaugusteno testified at trial that Mr. Damore had stayed in the 
shed on her property and described the occasion when she learned he was staying there. Defense 
counsel argues that the way in which she described that incident was very damaging. In 
reviewing the interview of Ms. Deaugusteno, the Court notes that her description to the 
investigator as to this incident was not inconsistent with her testimony at trial. 
In the interview, she was asked if she knew the Defendant. She stated that she didn't and 
then stated that if she could see him she might recognize him. The investigator described him to 
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her and she indicated that she knew no one as described. At trial, the Prosecuting Attorney asked 
if she saw the gentlemen in the polka-dot tie [Defendant]. She said she did. She was then asked 
if he was at her house "that weekend?" She testified she had "never seen him in her life." There 
were no interview statements which were inconsistent with that testimony. In addition, there 
were no statements in the interview that were inconsistent with her trial testimony that during 
that period of time she did a lot of yard work in the back yard and that her children were also out 
in the back yard. Likewise, there is no inconsistency in her testimony on cross-examination that 
she was in the shed during the beginning of June when her mother's boyfriend was repairing her 
bed frame. Further, the testimony of Mr. Damore, the alibi witness, corroborates a key portion of 
the rebuttal witness's testimony. Mr. Damore testified on cross-examination that no one else saw 
them during those two days. 
Based upon the above analysis, and having heard the entirety of the testimony and 
evidence produced at trial, the Court finds and concludes that the Defendant has failed to meet 
his burden that the evidence would probably have produced an acquittal. 
The last prong of the Drapeau test is that the failure to learn of the evidence was due to 
no lack of diligence on the part of the Defendant. Again, the Court cannot find that the 
Defendant has satisfied the no lack of diligence test. The Eighth Supplemental Response to 
Discovery disclosed Ms. Deaugustineo as a State's witness, disclosed her address and stated that 
a "redacted audio" was attached. Although Mr. Bazzoli was unable to locate that audio CD in 
preparation for the hearing on his motion and noted in his affidavit that he couldn't say whether 
it had been lost, misplaced, or not sent.4 If the "redacted audio" was not received, it could have 
been requested from the State prior to trial. Likewise, if it had been misplaced, a copy could 
4 The Court notes that, perhaps, had a better system of logging or tracking evidence contained on audio, 
video, CD or DVD media been in place in both the Prosecuting Attorney's office and the Public Defender's office, 
some of the issues in this case might have been more readily resolved. 
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have been requested from the State. Further, the use of the term "redacted audio" in the response 
to discovery should have been a red flag that would have triggered a request for the unredacted 
audio, if one in fact existed. Ms. Deaugustineo was disclosed as a witness and her address was 
provided the Defendant. The testimony on Defendant's Motion reflects that Ms. Deaugustineo 
was not unknown to the Public Defender's office. She could have been interviewed. 
The Court finds and concludes that the Defendant has failed to satisfy the requirements to 
obtain a new trial based upon newly discovered evidence relating to the interview of Ms. 
Deaugustineo by the Canyon County Prosecuting Attorneys office investigator. 
b. Brady Violation 
The Court must next consider if the circumstances surrounding the interview of Ms. 
Deaugustineo by the Prosecuting Attorney's investigator constitutes a Brady violation. The law 
relating to Brady violations is fully set forth above. 
The first component necessary to establish a Brady violation is that the evidence must be 
favorable to the Defendant either because it is exculpatory, or because it is impeaching. The 
Defendant has satisfied this prong of Brady as the interview of Ms. Deaugustineo is favorable to 
the Defendant because it is impeaching evidence, as fully discussed above. 
The second component for a Brady violation is that the evidence must have been 
suppressed by the State, either willfully or inadvertently. There are two separate issues to be 
addressed in this case. The first is whether the audio recording of the interview of Ms. 
Deaugustineo was suppressed by the State, either willfully or inadvertently. Secondly, if not, 
was the audio recording "redacted." 
The burden to prove the second element necessary to establish a Brady violation; "that 
the evidence must have been suppressed by the State, either willfully or inadvertently," is on the 




The Court finds and concludes that the Ms. Deaugustineo was disclosed as a witness, 
together with her address, by the State in the Eighth Supplemental Response to Discovery filed 
September 27, 2010. As found above, the defense was not unaware of Ms. Deaugustineo and 
could have interviewed her in the five weeks preceding the trial. The Eighth Supplementai 
Response to Discovery further stated that a "redacted audio" was attached. As also found above, 
if no audio media was attached, it could have been requested from the State. If the audio media 
attached was lost after receipt, a replacement could have been requested. As further found 
above, the term "redacted audio" should have resulted in a request for the clarification or for the 
unredacted audio. None of these actions were taken. The Court cannot conclude that the failure 
of the Defendant to take any of the above-delineated courses of action constitutes either a willful 
or an inadvertent suppression of the evidence in question by the State. 
The next issue is whether the audio referred to in the Eighth Supplemental Response to 
Discovery was redacted. Whether a portion of the recorded interview was withheld from the 
Defendant by the State arises from the characterization of the audio disclosed in the Eighth 
Supplemental Response to Discovery as "[r]edacted audio." 
At the April 12, 2011 hearing, the Court requested that the State provide clarification as 
to whether or not the audio had been redacted. In response, the State thereafter filed a 
Supplement to State's Objection on April 13, 2011, which did not address the clarification 
requested and, thereafter, a Second Supplement to Objection was filed on April 201h. The 
Second Supplement to Objection was followed by the defense's objection to the Second 
Supplement supported by the Second Affidavit of Mr. Bazzoli. The defense correctly asserts that 
the Court cannot basis its findings upon argument by the State's counsel unsupported by 
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testimony, evidence or affidavit. Factual assertions in the State's objections not supported by 
admissible evidence in the testimony and evidence, affidavits or in the judicially noticed record 
are not considered by the Court to be anything other than argument. 
On May 5, 2011, the State filed a Third Objection to Defendant's motion followed on 
May 13, 2011 by the affidavits of the State's Investigator, Ken Boals, and the custodian of 
records for the Canyon County Prosecuting Attorney's Office, Angelika Dicus. 
The Court has listened to the audio of the interview of Ms. Deaugustineo numerous times 
attempting to understand accurately the questions that were asked and Ms. Deaugustineo's 
answers. The audio opened with loud music playing in the background and the investigator's 
knock on the door. It ended when the interview appeared to have been completed. In listening 
to the audio of the interview, the Court did not detect anything that would cause the Court to 
believe that the audio had been redacted. 
At the March 31, 2011 hearing, in response to a question from the Court, Mr. Bazzoli 
indicated that the recorded interview appeared to be from beginning to end a cohesive one 
question following one answer and indicated that he didn't know what was redacted from the 
interview or wasn't. He further stated that he didn't know what would have been or could have 
been or was on [the recorded interview] and that it just said "redacted." 
The burden of proof on the issue of whether the recorded interview of Ms. Deaugustineo 
provided to the Defendant was redacted is upon the Defendant. The Defendant has presented no 
testimony or evidence that the audio in question was incomplete or redacted in any fashion 
beyond the characterization in the Eighth Supplemental Response to Discovery. Mere 
speculation is insufficient to carry the Defendant's burden of proof. 
On May 13, 2011, the State filed an affidavit of Ken Boals, an Investigator for the 
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Canyon County Prosecuting Attorney's office stating that he conducted the interview of Ms. 
Deaugustineo in September 2010 and that the entire unredacted audio of the interview was 
downloaded into the Prosecuting Attorney's office records system. The State, on May 13, 2011, 
also filed the affidavit of its records custodian stating that when "media is redacted a separate file 
is created to store the redacted media and the original media remains is our system." Ms. Dicus' 
affidavit further states that there is no copy of a redacted audio recording from Ken Boals with 
Andrea Deaugustineo in the redacted media file. The two affidavits are evidence of the 
nonexistence of a redacted audio of the interview of Ms. Deaugustineo by Investigator Boals. See 
I.RE 803 (6) and (7). 
Why the audio was characterized as "redacted" in the State's Eighth Supplemental 
Response to Discovery is inexplicable. Not infrequently, this Court sees pleadings which have 
errors resulting from "cutting and pasting" or from attempting to modify a pleading from one 
case to use in another case. Whatever the reason for the characterization of the audio disclosed 
in the Eighth Supplement Response to Discovery, the Court finds and concludes that the 
Defendant has failed to meet his burden of establishing that the audio recording of the interview 
of Ms. Deaugustineo was, in fact, redacted and that any portions of that recorded interview were 
suppressed by the State, either intentionally or inadvertently. 
Final component for Brady is: "prejudice must have ensued." They must show a 
reasonable probability that had the evidence been disclosed to the defense, the result of the trial 
would have been different." 
Having determined that the Defendant failed to meet his burden of establishing either that 
the audio recording of the interview of Ms. Deaugustineo was suppressed by the State or that the 
audio recording of the interview was, in fact, redacted and that any portions of that recorded 
FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER 000265 35 
interview were suppressed by the State, either intentionally or inadvertently, the Court finds and 
concludes that the Defendant has failed to meet the prejudice component for a Brady violation. 
The Court further finds and concludes that the Defendant has failed to establish any 
Brady violation arising from the recorded interview of Ms. Deaugustineo. 
Therefore, 
ORDER 
IT IS HEREBY ORDERED, and this does ORDER, that the Defendant's Motion for New 
Trial be, and is hereby, DENIED. 
DATED this b T'!J. day of June, 2011. 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that a copy of the foregoi~ Findings of Fact, Conclusions of Law 
and Order was served upon the following persons this day of June, 2011. 
BRYAN F. TAYLOR 
Canyon County Prosecuting Attorney 
ATTN: Michael K. Porter 
Canyon County Courthouse 
1115 Albany 
Caldwell, ID 83605 
MarkMimura 
Canyon County Public Defender 
ATTN: Aaron Bazzoli 
510 Arthur Street 
Caldwell, ID 83605 
Chris Yamamoto, 
Clerk of the District Court 
By: /~ 4:::h ;=-
Deputy Clerk of thkOUrt 
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
PRESIDING: JAMES C. MORFITT DATE: JUNE 20, 2011 
THE STATE OF IDAHO, 
Plaintiff, 
vs. 













CASE NO: CR-2010-16895-C 
TIME: 2:00 P.M. 
REPORTED BY: Kim Saunders 
DCRT 4 (202-457) 
This having been the time heretofore continued for sentencing in the above-
entitled matter, the State was represented by Mr. Michael Porter, Deputy Prosecuting 
Attorney for Canyon County and the defendant was present with counsel, Mr. Aaron 
Bazzoli. 
The Court noted it had received and reviewed the Presentence Investigation Report 
and the attached Mental Health Assessment and the GAIN I Substance Abuse 
Assessment that were ordered pursuant to l.C. § 19-2524. Further, the Court noted it had 
also reviewed the Victim Impact Statement and the Domestic Violence Evaluation which 
was prepared on February 12, 2011. 
The Court determined all parties had received the Presentence Investigation and 
attached assessments as well as the Domestic Violence evaluation. 
Mr. Porter noted he did not know of any factual corrections to be made; to the 
COURT MINUTES 
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Presentence Investigation. 
The Court advised counsel with respect to the defendant's prior criminal history it 
had noted some discrepancies and questioned Mr. Bazzoli for clarification. The Court 
noted corrections to the defendant's criminal history on the Presentence Investigation. 
Further, the Court noted it had annotated on Page 5 of the Presentence Investigation the 
Judgment of Acquittal on the Persistent Violator enhancement. 
Mr. Bazzoli advised the Court he had reviewed the Presentence Investigation and all 
assessments and that he knew of no factual corrections to be made. 
Mr. Bazzoli referred the Court to letters that had been written on behalf of the 
defendant which were not attached to the Presentence Investigation. The Court noted it 
had not reviewed the letters as they were ex-parte communication. There being no 
objection, the Court ordered the letters be marked as Defendant's Exhibit #A for the 
purpose of today's sentencing. 
The Court recessed at 2: 13 p.m. to review the letters now marked as Defendant's 
Exhibit #A. 
The Court reconvened at 2:25 p.m., with all parties being present. 
The Court noted it had now reviewed the letters marked as Defendant's Exhibit #A. 
The Court further reviewed with counsel the defendant's criminal history and Mr. 
Bazzoli presented further clarification which the Court annotated on the Presentence 
Investigation. 
The Court determined the defendant had an opportunity to review the Presentence 
COURT MINUTES 
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Investigation and attached assessments, but that he had not had an opportunity to review 
the Victim Impact Statement. 
The Court provided Mr. Bazzoli with its' copy of the Victim Impact Statement for the 
defendant to review. 
Mr. Bazzoli and the defendant reviewed the Victim Impact Statement in open court. 
Mr. Bazzoli stated he did not believe there were any further factual corrections to be 
made other than those already stated on the record. 
The Court determined the State did not wish to present any testimony or evidence. 
Mr. Bazzoli advised the Court the defense did wish to present testimony. 
The defendant's first witness, JOHN MULLIGAN, was called, sworn by the clerk, 
direct examined and excused. 
The defendant's second witness, JAMIE CARMOUCHE, was called, sworn by the 
clerk, direct examined and excused. 
Mr. Bazzoli stated the defense had no further testimony to present. 
Mr. Porter advised the Court the State had no rebuttal testimony to present. 
The Court noted it had reviewed the State's Sentencing Memorandum in this is 
matter. 
Mr. Porter made statements about the defendant and recommended the defendant 
be incarcerated on the offense of Kidnapping in the Second degree for a period of fifteen 
(15) years fixed and ten (1 O) years indeterminate; and on the offenses of Attempted 
Strangulation, Aggravated Battery and Domestic Battery with Traumatic Injury that he be 
COURT MINUTES 
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incarcerated on each of those counts for a period of ten (10) years indeterminate, with all 
counts to run consecutively to one another and submitted to the Court's discretion. 
Mr. Porter submitted a proposed Restitution Order and noted he had also provided a 
copy to Mr. Bazzoli for his review. The Court questioned counsel for clarification as to the 
breakdown for the Crime Victims Compensation Program. Mr. Bazzoli stated he would file 
a written objection and have the matter set for hearing to obtain an exact breakdown of the 
amounts due and to whom. 
Mr. Bazzoli made statements on behalf of the defendant and recommended 
incarceration for a period of four (4) years fixed and eleven (11) years indeterminate; for a 
total of fifteen (15) years and that the Court retain jurisdiction for a period of one (1) year 
with a recommendation for placement in the Therapeutic Community or the CAPP 
program. 
The defendant made a statement on his own behalf. 
There being no legal cause shown why judgment should not be pronounced, the 
Court found the defendant to be guilty upon the verdict of the Jury of the offenses of 
Attempted Strangulation, Kidnapping in the Second Degree, Aggravated Battery and 
Domestic Battery with Traumatic Injury, all felony offenses. The Court reviewed sentencing 
criteria to be considered and ruled that retained jurisdiction would not be appropriate in this 
case. 
The Court sentenced the defendant on Count I - Attempted Strangulation; 
Count II - Kidnapping in the Second Degree; Count Ill - Aggravated Battery; and 
COURT MINUTES 
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Count IV - Domestic Battery with Traumatic Injury to the custody of the Idaho State 
Board of Correction for a minimum determinate period of four (4) years and a 
subsequent indeterminate period of custody not to exceed eleven (11) years, for a 
total unified term of fifteen (15) years on each Count to run concurrently. The Court 
further ordered the defendant shall receive credit for one (1) year and twelve (12) 
days served on these offenses to date. 
The Court further ordered the defendant shall pay statutory court costs and fees on 
each Count and imposed a fine in the amount of $1,000.00 on each Count. The defendant 
shall reimburse the county for the cost of his Public Defender in the sum of $750.00. The 
defendant shall pay restitution pursuant to the Restitution Order entered this date. The 
defendant shall be required with regards to Counts II, Ill and IV to submit a DNA Sample to 
the Idaho State Police for database purposes. The Court noted it would recommend the 
defendant be considered for participation in any substance abuse program the Idaho Board 
of Correction has available. The defendant shall have no contact with the victim or her 
family. Further, the defendant shall pay a civil penalty in the amount of $5,000.00 payable 
to the victim in the form of a Judgment against the defendant pursuant to Idaho Code§ 19-
5307. 
The Court executed the proposed Restitution Order and advised Mr. Bazzoli if the 
defendant had any objection to file the same and notice the matter for hearing. 
The Court provided the defendant with a notice of his rights with regards to the 
sentencing; which the defendant reviewed, signed and returned to the Court. 
COURT MINUTES 
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Mr. Bazzoli advised the Court as to Count IV, the offense of Domestic Battery 
with Traumatic Injury, that he believed the maximum penalty provided was ten (10) 
years. The Court concurred and amended its' order as to Count IV; imposing a 
minimum determinate period of four (4) years and a subsequent indeterminate 
period of custody not to exceed six (6) years, for a total unified term of ten (10) 
years; to run concurrent with the other sentences imposed in this matter. 
Mr. Bazzoli addressed the Court regarding a Motion for Return of Property and the 
Court advised him he would need to notice that matter up for hearing at a later date. 
Mr. Bazzoli requested the Court recommend the defendant be considered for 
placement at the Community Work Center during his sentence to the Idaho Board of 
Correction; whereupon, the Court stated it would not make any such recommendation as 
that decision would be left to the Board of Correction to determine. 
Each of counsel returned their copy of the Presentence Investigation to the Court. 
The defendant was remanded to the custody of the Canyon County Sheriff for 
transport forthwith to the Idaho Board of Correction. 
The Court adjourned at 3:47 p.m. 
COURT MINUTES 
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Id F I A.k~M 
JUN 2 O 2011 
CANYON COUNTY CLERK 
J MEYERS, DEPUTY 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
ST A TE OF IDAHO 
Plaintiff, CASE NO CR2010-16895 
vs. RESTITUTION ORDER 
DARREN DUSTIN CARMOUCHE, 
Defendant. 
WHEREAS, restitution is a penalty which may be imposed upon the defendant in 
addition to any other sentence that has been imposed and which, in furtherance of the State of 
Idaho's interest in rehabilitation and punishment of the defendant, operates for the benefit of the 
state, not just for compensation of the victim; and 
WHEREAS, restitution constitutes punishment and rehabilitation and therefore, is an 
essential part of the criminal judgment which promotes the rehabilitative purpose of the criminal 
law; and 
WHEREAS, in determining whether to order restitution and the amount of such 
restitution, this Court, in the exercise of its sound discretion, has considered the amount of 
economic loss sustained by the victim as a result of the offense, the financial resources, need and 
earning ability of the defendant, as well as the State ofldaho's interest in rehabilitation and 
punishment of the defendant; and 
RESTITUTION ORDER 1 
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Based upon the judgment and sentence in this case, and the expenses of the victim in this 
matter, and pursuant to Idaho Code, Section 19-5304. 
IT IS HEREBY ORDERED THAT THE DEFENDANT, DARREN DUSTIN 
CARMOUCHE, pay Twenty Two Thousand Six Hundred and Seventeen Dollars and Eighty 
Nine Cents ($22,617.89) in restitution and that such restitution be paid to the Court to be 
distributed by the Court to the victim's in the following manner. 
Crime Victim's Compensation Program 
P.O. Box 83720 
Boise, ID 83 720-0041 
CV2010001014 
Treasure Valley ER Physicians 
P.O. Box 13309 
Philadelphia, PA 19101-3309 
Acct#: 0 l 97795030IDH/O l 97888680IDH 
Gem State Radiology 
PO BOX 9649 
Boise, ID 83707 
Acct#: 430983 
Idaho Emergency Physicians PA 
PO Box 4008 
Bosie, ID 83711 
Acct#: A3016004689 
St. Alphonsus, RMC - Billing 
PO Box 190930 
Boise, ID 83719 
Acct#: Al0160-04689 






P.O. Box 9649 $86.50 
Boise, ID 83707 
Acct#: 561470 
St. Alphonsus Medical Center - Nampa $1, 131.33 
1512 12th Ave Rd 
Nampa, ID 83686 
Acct#: NAH59239/NAH59154 
RESTITUTION ORDER 2 
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Canyon County Ambulance District 
11118 Moss Lane 
Nampa, ID 83651 
Acct #s: 10-5754/10-5785 
$347.12 
Such restitution shall be joint and several with any other co-defendants who are ordered 
to pay restitution arising from the same occurrence or event. 
There are no known co-defendants. 
The defendant may within forty-two ( 42) days of the entry of the order of restitution 




W 'Gay of June, 2011. 
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IDAHO INDUSTRIAL COMMISSION 
P.O. Box 83720 
Boise, ID 83 720-0041 
(208) 334-6000 - FAX (208) 332-7559 
1-800-950-2110 
COMMISSIONERS 
R. D. Maynard, Chairman 
Thomas £. Limbaugh 
Thomas P. Baskin 
CL." BUTCH ''OlTER, GOVERNOR Mindy Montgomery, Director 
04/07/2011 
LIZ DAVIS 
CANYON COUNTY PA OFFICE 
1115 ALBANY 
CALDWELL, ID 83605 
Re: Claimant/CV No: Kirsteen M. Redmond 




The Crime Victims Compensation Program (CVCP) is requesting restitution for 
payments made on behalf ofKirsteen M. Redmond. Attached is a payment summary 
itemizing the payments made by CVCP. 
Total Amount of Restitution Requested by CVCP: $17,393.14 
Please request the court to order restitution to reimburse CVCP for the amount listed 
above. Please forward a copy of the restitution order to our office for our records. 
If restitution has previously been ordered or the case is closed, please contact our office at 
(800) 950-2110 or (208) 334-6080. Thank you. 
Sincerely, 
Crime Victims Compensation Program 
700 So. Clearwater Lane, Boise, TD 
Equal Opportunity Employer 
000277 
INDUSTRIAL COMMISSION 
CRIME VICTIMS COMPENSATION 
Payment Summary 02/10/2011 
State of Idaho - vs - Carmouche, Darren D Case Number: CR-2010-16895 
Non CVCP CVCP 
Billed Coll Src Allowed Allowed Payment to Payment to 
Provider Amount Payment Amount Amount Reductions* Claimant Provider 
Canyon County Ambulance District $1,388.50 $0.00 $1,388.50 $347.12 $1,041.38 
Gem State Radiology $849.20 $0.00 $849.20 $212.29 $636.91 
Idaho Emergency Physicians PA $490.00 $0.00 $490.00 $122.50 $367.50 
Mercy Medical Center $6,753.37 $503.73 $6,249.64 $1,131.33 $5,118.31 
Nampa Radiologists PA $346.00 $0.00 $346.00 $86.50 $259.50 
St Alphonsus RMC $11,850.72 $0.00 $11,850.72 $2,962.68 $8,888.04 
Treasure Valley ER Physicians $1,442.00 $0.00 $1,442.00 $360.50 $1,081.50 
Total $23, 119.79 $0.00 $503.73 $22,616.06 $5,222.92 $0.00 $17,393.14 
Total CVCP Payments ~171393.14 
00 278 
Idaho Industrial commission Claimant Summary Report 
Crime Victims Compensation Program 
P.O. Box 83720 THIS IS NOT A BILL 
Boise, Id 83720-0041 
KIRSTEEN M REDMOND -] 







Kirsteen M Redmond 
Redmond, Kirsteen M 
2010001014 
.------ --------.----- -------··· -··-·---~---------






Date of Procedure Description 1Bttled Payment Non Allowed 
Status Service Code Amt Source Allowed Amt 
1 Warranted 06/10/2010 94 760 N-INVAS EAR/PLS OXIMTRY F/02 SAT 1 DETER 
1 
$53.00 $0.00 $0.00 $53.00 
2 Warranted 06/10/2010 99284 EMER DEPT HI SEVERITY&URGENT EVAL 
1 
$471.00 $0.00 $0.00 $471.00 
Totals: $524.00 $0.00 $0.00 $524.00 
Amt paid to: Treasure Valley ER Physicians 
Remarks; 
Claim adjusted 25% due to budgetary limitations, as authorized under Idaho Code 72-1008.; 
1 - Non Allowed is not patient responsibility 
8 - Allowed amount less CVCP reductions 
10 - Provider may collect this amount from Claimant 


















Idaho Industrial commission Claimant Summary Report 
Crime Victims Compensation Program 
P.O. Box 83720 THIS IS NOT A BILL 
Boise, Id 83720~0041 
NAMPA ID 83653 
Provider Patient DOB 
!---------··---·-----+---------
TREASURE VALLEY ER Redmond, Kirsteen M 
Other 
Date: 04/12/2011 
Claimant: Kirsteen M Redmond 
Victim: 
CV#: 
Redmond, Kirsteen M 
2010001014 







Date of Procedure Description Billed Payment Non Allowed CVCP Amt Clmnt. 
Status Service Code Amt Source Allowed Amt 
1 Warranted 06/14/2010 99285 EMER DEPT HIGH SEVERITY&THREAT FUNCJ 
1 
$865.00 $0.00 $0.00 $865.00 
2 Warranted 06/14/2010 94 76026 N-INVAS EAR/PLS OXIMTRY F/02 SAT 1 DETER 
1 
$53.00 $0.00 $0.00 $53.00 
Totals: $918.00 $0.00 $0.00 $918.00 
Amt paid to: Treasure Valley ER Physicians 
Remarks: 
Claim adjusted 25% due to budgetary limitations, as authorized under Idaho Code 72-1008. 
1 - Non Allowed Is not patient responsibility 
8 - Allowed amount less CVCP reductions 




















·Jan 19 2011 12:51PM INDUSTRIAL COMMISSN fO. 5 
Idaho Industrial Commission 
Crime Victims Compensation Program 
P.O. Box 83720 
Boise, Id 83720-0041 
I KIRSTEEN M REDMOND 
Provider Patient 
GEM STATE RADIOLOGY Redmond, Kirsteen M 
Date of Procedure Descr-iption Billed 
S1atus Service Code Amt 
1 w .. /TentooOB/09/2010 7212526 Ct neck spine w/o dye 
$162.80 
Totals: $162.80 
Amt paid to: Gem State Radiology 
Remarks: 
Claim adjusted 25% di.le to budgetary limitations, as authori~ • . 
1 - Non Allowed is not patien1 responsibility · 
S-Allowed amount less CVCP reductions 




imant Summary Report· 









Kirsteen M Redmond 
















1 a . 10 
$0.00 $162.80 $40.70 







For questicms; cal( ical Claims Examiner at 208-334-6081 
Si usted necesita ayuda en Espanol, : fe or de /Jamar al 208-334-6080 or 800-950-2110- ext 6080 
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Idaho Industrial Commission ¢1aimant Summary Report 
Crime Victims Compensation Program 
P.O. Box 83720 
Boise, Id 83720-0041 




THIS IS NOT A BILL 
Date: 01/19/2011 
Claimant: Kirsteen M Redmond 





I . ~: 
•_. 
-./'- I • - Account CVCP Bill Date 
Provider Patient DOB Number Number Received 
GEMSiA-T-~E~R~A~D-IO~LO_G_Y~~-rR-e_d_m_o_nd-,-K~ir-~-e-en~M~-:,~r--~-i--::=======-t~~~10~~0·~~.~~~-~,~~c,,o----t __ ~-6-1-8-10~--ir--0-6-~-5/2~0-10----l 
Date of Procedure Description Billed 
Status Service Code Amt 
1 w~r,lEd06f0912010 7355026 X-ray exam of thigh 
$24.20 
2 warranted06/09/2010 7045026 Ct head/brain wfo dye 
$119.90 
3 warranted00/09/2010 7101026 Chest x-ray 
$25.30 
4 wammtoo06/09/2010 7416026 Ct abdomen w/dye 
$179.30 
s wa,.,.r.ted06/09/2010 7126026 Ct thorax w/dye 
$174.90 
6 WaTartoo06/09/2010 7219326 Ct pelvis wldye 
$162.80 
Totals: $686.40 





























Claim adjusted 25% due to budgetary limitations, as authori~ed \lnder Idaho Code 72-1008.; 
t - Non Allowed is net patient responsit>ility : 
8 - Allowed amount less CVCP reductions 



























SI :.;sled necesita ayuda en Espanol, ~r fc. vor de Jlamar al 208-334-6080 or 800-950-2110- ext 6080 
i000282 .· ·~ 
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Gem State Radiology 
PO BOX 9649 
Printeci 14:49:21 21 JAN 2011 
TaxID: 826041596 
BOISE, ID 83707 SSN: 
208-472-8100 (68 GSR.AR JILL) Phone: 208-906-3799 
KIRSTEEN M REDMOND (430983 ) 
-------------------------------------------------------------------------------
if if 11: •• Date .... Code .... Description ... DrFcl .. Cx .... Oriqinal Batch .... Ref ... 
1016004589-3.1*430983 KIRSTEEN M REDMONC 
Posteci 
1 06/09/10 74160-26 11:20:00 CT AB 29. 2 
14 07/13/10 2.202 CRIME VICTIMS 29. 2 
15 07/13/10 29 $134.47 ALLOWE 29.2 
32 07/30/10 29 CRIME VICTIMS 29. 2 
39 11/06/10 1:).19 BAD ADDRESS WR 29. 2 
Balance: 






06/23/10 insur IDAHOCRI 























Prima-y: -131.17 Secondary: 0.00 Personal: 0.00 
06/23/10 insur IDAHOCRI 
1016004589-3.3*430983 KIRSTEEN M RED MO NC 
Posteci 
3 06/09/10 72193-26 11 : 2 0 : 0 0 CT PE 29.2 
18 07/13/10 2.202 CRIME VICTIMS 29.2 
19 07/13/10 29 $122.10 ALLOWE 29. 2 
34 07/30/10 29 CRIME VICTIMS 29. 2 
41 11/06/10 1:).19 BAD ADDRESS WR 29. 2 
Balance: 
Prima~y: -122.1:) Secondary: 0.00 Personal: 0.00 
06/23/10 insur IDAHOCRI 
*Closed* 
Date: 06/14/2010 
179.30 061410SHA 101600 
-134.n 071310LAU 014360 
0.00 071310LAU 014360 
0.00 073010ROB 126925 





















162.80 061410SHA 101600 
-122.10 071310LAU 014360 
0.00 071310LAU 014360 
0.00 073010ROB 126925 




1016004689.1*430983 KIRSTEEN M REDMOND *Closed* 
4 06/09/10 7:)450-26 
20 07/13/10 2.202 
21 07/13/10 29 
30 07/30/10 29 
42 11/06/10 1:).19 




BAD ADDRESS WR 
Balance: 







119.90 061410ALI 101600 
-89.92 071310LAU 014360 
0.00 071310LAU 014360 
0.00 073010ROB 126925 
-29.98 110610ACT 4.1*43 
0.00 
From Practice Management Fri 21 Jan 2011 02:54:17 PM Msy Page 3 of 3 
### .. D3te .... Code .... Description ... DrFcl .. Dx .... Original Batch .... Ref ... 
Primary: -89.92 Secondary: 0.00 ?ersonal: 0.00 Adjustments: -29.98 
06/23/10 insur IDAHOCRI 1228551 
1016004689-1.1*430983 KIRSTEEN M REDMOND 
Posted 
5 06/09/10 73550-26 -LT 10:59:00 X 20.2 
22 07/13/10 2. 2 02 CRIME VICTIMS 20.2 
23 07/13/10 29 $18.16 ALLOWED 20.2 
29 07/30/10 29 CRIME VICTIMS 20.2 
43 11/06/10 10.19 BAD ADDRESS WR 20.2 
Balance: 
Primary: -18.16 Secondary: 0.00 ?ersonal: 0.00 
06/23/10 insur IDAHOCRI 
1016004689-2.1*430983 KIRSTEEN M REDMOND 
Posted 
6 06/09/10 71010-26 10:50:00 CHEST 33.2 
24 07/13/10 2 .202 CRIME VICTIMS 33.2 
25 07/13/10 29 $18.99 ALLOWED 33.2 
31 07/30/10 29 CRIME VICTIMS 33.2 
44 11/06/10 10. 19 BAD ADDRESS WR 33.2 
Balance: 
Primary: -18.99 Secondary: 0.00 -::iersonal: 0. 00 
06/23/10 insur IDAHOCRI 
1262748.1*430983 KIRSTEEN M REDMOND 
*Closed* 
Date: 06/16/2010 
24.20 061410MAR 101600 
-18.16 071310LAU 014360 
0.00 071310LAU 014360 
0.00 073010ROB 126925 






25.30 061410MAR 101600 
-18.99 071310LAU 014360 
0.00 071310LAU 014360 
0.00 073010ROB 126925 














1113 CT NECK S 8.2 
CRIME VICTIMS 8.2 
$122.10 ALLOWE 8.2 
BAD ADDRESS WR 8.2 
Balance: 
Primary: -122.10 Secondary: 0.00 ?ersonal: 0.00 
07/07/10 insur IDAHOCRI 
162.80 070210MAR 126274 
-122.10 072310SUS 014367 
0.00 072310SUS 014367 





TOTAL : 3. 50 
284 
. !PT OF SERVICES RE~DEREO 
IDAHO EMERGENCY PHYSICIANS PA 
PO BOX 4008 
BOISE ID 83711 
( 208) 322-8515 
Tax IO: 82-0312175 
KIRSTEEN H REDMOND 
9114 W CORY LANE 
APT 202 
BOISE ID 83704 
For: KIRSTEEN M REDMOND 










06/09/10 99285 EVALUATION & MANAGEMENT 490 .. 00 490.00 
807.01 MARK BURRIESCI M) 
07 /22/10 117 PMT-GOVERNMENT VA 367. 50 122.50 
**LP** MARK BURRIESCI MD 
350 DR-INTEREST FEE ' 1.83 124.33 
MARK BURRIESCI M~ 
01/03/11 222 ~~-li}Q"~ l;t'~l ~RIIfi '"'1fF ~.\!Jt to V\C...O /124. 33 ) o.oo 




Saint: Alphol. s 
C~D-lli~ 
Regional Medical Cent:er 
PO Box 190930 
Billing Office: 208-367-2130 
800-358-6407 
Boise, Idaho 83719 
ACCOUNT NUMBER :A10160-04689 
REDMOND,KIRSTEEN M 
Name & Address: 
KIRSTEEN M REDMOND 
250 PHARMACY 
258 IV AND TRAYS 
260 IV THERAPY 





320 DIAGNOSTIC RADIOLOGY 
324 DIAGNOSTIC RAD/CHEST 
351 CT SCAN/HEAD 
352 CT SCAN/BODY 
450 EMERGENCY ROOM 
636 DRUGS REQUIRING DETAIL CODING 
637 DRUGS/SELF ADMINISTERED 
940 OTHER THERAPEUTIC SERVICES 
TOT AL CHARGES 
Date Printed: 01/26/2011 
Tax ID Number: 82-0200895 
06/09/10 06/09/10 1 
308034 CRIME VICTIMS 


















07/23/10 MISC 3RD PARTY Payments and Adjustments 8,888.04C, 
TOT AL CHARGES 
TOT AL OTHER ADJUSTMENTS 
TOTAL INSURANCE PAYMENTS AND ADJUSTMENTS 
TOTAL PATIENT PAYMENTS 
CURRENT ACCOUNT BALANCE 
THE DATES SHOWN ABOVE IN LEFT MARGIN REPRESENT POSTING DATES AND NOT NECESSARILY DATE OF SERVICE. 
NOTE: ANY UNPAID DEDUCTIBLE. CO-INSURANCE AND NON-COVERED CHARGES ARE DUE UPON RECEIPT OF THIS BILL. 














FINANCE CHARGE: We compute the FINANCE CHARGE at a periodic rate 1.5% per month, which is an ANNUAL PERCENTAGE RATE of 18% applied to the "adjusted balanc.e" of your account. 
The adjusted balance is determined by taking the balance owed at the end of the previous biJling and subtracting all payments and credits received during the present bdlmg cycle. 
Payments or credits received after the above billing statement will appear on your next 
-- ·--»·-~;::/-·"-··- '"'"-..... "-- ..,,.~·· L.V..L..L VJ • .,,..,. JI rnu IV!..::>I t'age L. OT L 
Nampa Radiologists, P.A. 
PO Box 964 9 
BOISE, ID 83 707 
208-472-8103 (77 NRAD.AR JILL) 
KIRSTEEN REDMOND (561470 
c --! 





1hh/: •. Date .... Code .... Description ... DrFcl .. ex .... Oriqinal Batch .... Ref ... 
479415.1*561478 KIRSTEEN REDMOND 
Poste6 
1 06/10/10 78450-26 CT HEAD/BRAIN 16.2 
6 07/01/10 29 ID CRIME MAILE 16.2 
10 07/13/10 2.202 INDUSTRIAL COM 16.2 
11 07/13/10 29 $141.00 AL LOWE 16.2 
12 07/13/10 29 $35.25 COINS UR 16.2 
13 07/15/10 29 INDUSTRIAL COM 16.2 
Balance: 
Prima~y: -105.75 Secondary: 0.00 Personal: 0.00 
06/30/10 insur IDAHOCRI 
479863.1*561478 KIRSTEEN REDMOND 
Posteci_ 
2 06/14/10 71260-26 CT THORAX W/DY 14.2 
4 06/24/10 29 ID CRIME MAILE 14.2 
7 07/13/10 2.202 INDUSTRIAL COM 14.2 
8 07/13/10 29 $205.00 ALLOWE 14.2 
9 07/13/10 29 $51.25 COINSUR 14.2 
14 07 /15/10 29 INDUSTRIAL COM 14.2 
Balance: 
Prima~y: -153.75 Secondary: 0.00 Personal: 0.00 
06/23/10 insur IDAHOCRI 
211622.1*561478 KIRSTEEN REDMOND 
*Private* 
Date: 06/22/2010 
141.00 062 llOJOE 479415 
0.00 070110JOE 209399 
-105.75 071310JAN 124108 
0.00 071310JAN 124108 
0.00 071310JAN 124108 






205.00 062210JOE 479863 
0.00 062410JOE 209165 
-153.75 071310JAN 124108 
0.00 071310JAN 124108 
0.00 071310JAN 124108 





Posted Date: 08/30/2010 
17 08/30/10 RED15 MAIL RETURNED 
Balance: 
90.1 
Prima·ry: 0.00 Secondary: 0.00 Personal: 0.00 
15 
16 
Statements for KIRSTEEN REDMOND 
07/18/10 98.1 
08/15/10 98.1 
TOTAL : 85.58 
000287 








Idaho Industrial commission Claimant Summary Report· 
Crime Victims Compensation Program 
P.O. Box 83720 THIS IS NOT A BILL 
Boise1 Id 83720-0041 
KIRSTEEN M REDMOND 
NAMPA ID 83653 
Date: 04/08/2011 










Provider Patient DOB Number Number Received 
...... -
ST ALPHONSUS MED CTR- Redmond, Kirsteen M NAl10795 64230 02/01/2011 
- ·-
Other 
Date of Procedure Description Billed Payment Non Allowed CVCP Amt Clmnt ' 
Status Service Code Amt Source Allowed Amt Reduction Paid Respo· : . ':" 
1 Warranted 07/19/2010 Pharmacy 
1 8 9 
$32. 10 $0.00 $6.42 $25.68 $0.00 $25.68 $0.00 '• 
2 Warranted 07/1912010 Labs 
1 8 9 
$831.40 $0.00 $166.28 $665.12 $0.00 $665.12 $0.QO. 
3 Warranted07/19/2010 71010tc RADEX CH 1 VIEW FRNT 
1 8 ,9 
$254.25 $0.00 $50.85 $203.40 $0.00 $203.40 $0.00 
4 Warranted07/19/2010 96374 THER PROPH/DX NJX IV PUSH SINGLE/1ST SBST/DR JG 
1 8 9 
$160.56 $0.00 $32.11 $128.45 $0.00 $128.45 $0.00 
5 Warranted 07 /19/2010 96375 THER PROPH/DX NJX EA SEQL IV PUSH SBST/DRUG 
1 6 9 
;:' .\:. $321.12 $0.00 $64,22 $256.90 $0.00 $256.90 $0.00 ' .·\ 
6 Warranted 07/19/2010 99283 EMER DEPT MODERATE SEVERITY '. 
' 1 6 9 
$340.17 $0.00 $68.03 $272.14 $0.00 $272.14 $0.00 
7 Warranted07/19/2010 93005 ECG ROUTINE ECG W/LEAST 12 LOS TRCG ONLY W/ P l&R 
1 8 ' 9 
$194.10 $0.00 $38.82 $155.28 $0.00 $155.28 $0.00 
·"·• 
For questions; call Medic'ai Claims Examiner at 208-334-6081 
Si usted necesita ayuda en Espanol, por favor de l/amar al 208-334-6080 or 800·950·2110 - ext 6080 
000288 ',. 
Idaho Industrial commission Claimant Summary Re pod 
Crime Victims Compensation Program 
P;O. Box 83720 THIS IS NOT A BILL 
Boise, Id 83720-0041 
Totals: $2,133.70 $0.00 
Amt paid to: St Alphonsus Med Ctr-Nampa Inc 
Remarks: 
1 • Non Allowed is not patient responsibility 
8 - Allowed amount less CVCP reductions 
9 - Service Provider may not collect further payment from Claimant 
$426.73 I $1,706.97 
For questions, call Medical Claims Examiner at 208-334-6081 
$0.00 $1,706.97 
$1,706.97 






Idaho Industrial commission Claimant Summary Report 
Crime Victims Compensation Program 
P.O. Box 83720 THIS IS NOT A BILL 








Kirsteen M Redmond 
Redmond, Kirsteen M 
2010001014 
-· 
CVCP Bill Date 
Provider Patient DOB Number Number Received 
- .. -- .... ~ .. -- -·-··· .. ·-· -.... - --- . ~-----~--
ST ALPHONSUS MED CTR- Redmond, Kirsteen M 
Date of Procedure Description Billed 






1 .W~rranted07/19/2010 93010 ECG ROUTINE ECG W/LEAST 12 LDS l&R ONLY 
$94.34 $0.00 
; . 
Totals: $94.34 $0.00 
Amt paid to: St Ah~honsus Med Ctr-Nampa Inc 
Remarks: 
; , 
1 - Non Allowed is not patient responsibility 
8 - Allowed amount less CVCP reductions 
































Idaho 1ndustria1commission Claimant Summary Report 
Crime Victims Compensation Program 
P.O. Box 83720 THIS IS NOT A BILL 
Boise, Id 83720-0041 
Date: 
Claimant: 




Kirsteen M Redmond 





Provider Patient DOB 
Acco 
Num ber Number Received 
ST ALPHONSUS MED CTR- Redmond, Kirsteen M 
Date of Procedure Description Billed 






1 V)larranted 06/14/2010 93010 ECG ROUTINE ECG W/LEAST 12 LDS l&R ONLY 
1 
$88.17 $0.00 $0.00 
Totals: $88.17 $0.00 $0.00 







Claim adjusted 25% due to budgetary limitations, as authorized under Idaho Code 72-1008. 
1 · Non Allowed Is not patient responsibility 
8 - Allowed amount less CVCP reductions 


























Jdaholndustriarcommission Claimant Summary Report 
Crime Victims Compensation Program 
P.O. Box 83720 THIS IS NOT A BILL 
Boise, Id 83720-0041 
Provider 
KIRSTEEN M REDMOND 
PO BOX 558 
NAMPA ID 83653 
Patient 
ST ALPHONSUS MED CTR- Redmond, Kirsteen M 
Other 













Kirsteen M Redmond 
Redmond, Kirsteen M 
2010001014 





Non Allowed CVCP Amt Clmnt 
Status Service Code Amt Source Allowed Amt Reduction Paid Respo; ; 
1 Warranted 06/14/2010 Pharma 
; 1 . _, $152.07 $0.00 $0.00 $152.07 
,',• : 
2 Warranted06/14/2010 Labs 
1 
$390.79 $0.00 $0.00 $390.79 
3 Warranted 06/14/2010 71260tc Ct thorax w/dye 
i 
$1,358.20 $0.00 $0.00 $1,358.20 
4 Warra11ted06/14/2010 99284 EMER DEPT HI SEVERITY&URGENT EVAL 
1 
$787.64 '$0.00 $0.00 $787.64 
5 Warranted06/14/2010 93005 ECG ROUTINE ECG W/LEAST 12 LOS TRCG ONLY WI Ol&R 
1 
$181.40 $0.00 $0.00 $181.40 
', Totals: $2,870.10 $0.00 $0.00 $2,870.10 
Amt paid to: St Alphonsus Med Ctr-Nampa Inc 
Remarks: 
Claim adjusted 25% due to budgetary limitations, as authorized under Idaho Code 72·1008. 
1 - Non Allowed is not patient responsibility 
8 - Allowed amount less CVCP reductions 



































Idaho Industrial commission Claimant Summary Report 
Crime Victims Compensation Program 
P.O. Box 83720 THIS IS NOT A BILL 
Boise, Id 83720-0041 
Date: 04/08/2011 
Claimant: Kirsteen M Redmond 
Victim: Redmond, Kirsteen M 
CV#: 2010001014 
Account CVCP Bill 
Provider Patient DOB Number Number 
----------+------·--... -· ... ~~ ..... -.-.---T--------r-------r-------r-
1 ST ::~~_t::ONSUS MED CTR- Redmond, Kirsteen M NAH59239 
Other 
Date of Procedure Description Billed Payment Non Allowed 
Status Service Code Amt Source Allowed Amt 
1 Warranted 06/1012010 70450tc Ct head/brain wfo dye 
1 
$1,367.28 $0.00 $0.00 $1,367.28 
2 Warranted 06/10/2010 99282 EMER DEPT LOW TO MODERATE SEVERITY 
1 
$199.78 $0.00 $0.00 $199.78 
Totals: $1,567.06 $0.00 $0.00 $1,567.06 
Amt paid to: St Alphonsus Med Ctr-Nampa Inc 
Remarks: 
Claim adjusted 25% due to budgetary limitations, as authorized under Idaho Code 72-1008. 
1 - Non Allowed is not patient responsibility 
8 - Allowed amount less CVCP reductions 






























Ja~ 19 2011 12:51PM 0 INDUSTRIAL COMMISSN p.3 
1daholndustr1a1commission C·I imant Summary Report 
Crime Victims Compensation Program 
P.O. Box 83720 THIS IS NOT A BILL 
Boise, Id 83720-0041 
KIRSTEEN M REDMOND 
Provider Patient 
l CANYON COUNTY Redmond, Kirsteen M 
Date of Procedure Description Billed 
status Service Code Amt 





Totals: $598.96 $0.00 










Claimant: Kirsteen M Redmond 
Victim: 
CV#: 


























Clair'r'I adjusted 25% due to budgetary limitations, as authorizeQ u der Idaho Code 72·1008.; 
1 - Non Allowed is not patient responsibility 
8 - Allowed amount less CVCP reductions 
1 o • Provider may collect this amount from Claimant 
For questions, call Me ical Claims Examiner at 208-334-6081 
Si usted necasita ayuda 1m Espanol, por'fa orde llamaral 208-334-eoso or 800-950-2110-ex.t 6080 
OQ~294 
Jan 19 2011 12:51PM HO INDUSTRIAL COMMISSN 27558 p.2 
Idaho Industrial Commission Cl imant Summary Report 
Crime Victims Compensation Program 
P.O. Box 83720· 
Boise, Id 83720-0041 
KIRSTEEN M REDMOND 
L/ l2'k- 38::0 
Provider Patient 
CANYON COUNlY Redmond, Kirsteen M 
I 
Other: 
THIS IS NOT A BILL 
DOB -
Date: 01/19/2011 













Date of Procedure Description Billed 













1 Ws<Tan\&J 06/09!2010 Ambulance BLS and Mileage 
$789.54 $0.00 $0.00 $789.54 
Totals: $789.54 $0.00 $0.00 $789.54 
Amt paid to: 
Remarks: 
Claim adjusted 25% due to budgetary limitations, as authorized u der Idaho Code 72-1008.; 
1 - Non Allowed ls not patient responsibility 
8 - Allowed amount less CVCP reductions 





Si usted necesita ayuda en Espanol, por fa r de flamar al 208-334-6080 or 800-950-211 o - ext 5080 
For questions. call Merical Claims Examiner at208-334-5081 





JUN 2 O 2011 
CANYON COUNTY CLER 
J MEYERS, DEPUTY K 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
STATE OF IDAHO, 
Plaintiff 
-vs-















NOTICE TO DEFENDANT UPON 
SENTENCING 
Case No. CR2010-16895 
The above named Defendant is hereby notified that you have the right to 
appeal this Court's decision within forty-two (42) days from the date sentence is 
imposed. Idaho Criminal Rule 54.3. 
You are notified that you may file QI!!. motion for sentence modification 
within 120 days from date sentence is imposed (within fourteen (14) days from 
date of sentence on a probation violation). Idaho Criminal Rule 35. 
You are notified that you have a right to file post-conviction proceedings 
within one (1) year from the expiration of the time for appeal or determination of 
an appeal, whichever is later. Idaho Code Section 19-4901 st. seq. 
NOTICE TO DEFENDANT 
UPON SENTENCING 
000296 
Further, if you are unable to pay the costs of any of the above 
proceedings, you may apply to this Court for leave to proceed in forma pauperis. 
Idaho Criminal Rule 33(a)(3); Idaho Code 19-4904. 
Further, you are informed that in exercising any of the above proceedings, 
you have the right to assistance of attorney and if you are an indigent person 
then you have the right to the assistance of an attorney at public expense. Idaho 
Code Section 19-852; 19-4904. 
DATED: Tu"' t-- 7--CJ 'Z-o 11 
Defendant's Signature 
8istriet Judge- t'rm~rF.-~~Ak-- ,,--------
.. .....__ s a.. . /\Ao ll r-, f< S.1-,..,uA.. 
CERTIFICATION OF SERVICE 
I HEREBY CERTIFY that a true and correct copy of the foregoing NOTICE 
TO DEFENDANT UPON SENTENCING was mailed and/or hand delivered to the 
following persons on this d Q day of January, 2011. 
Canyon County Prosecuting Attorney 
1115 Albany St 
Caldwell, Idaho 83605 
Canyon County Public Defender 
510 Arthur St 
Caldwell, Idaho 83606 
Darren Dustin Carmouche, Defendant 
NOTICE TO DEFENDANT 
UPON SENTENCING 297 
THIRD JUDICIAL DISTRICT 
STATE OF IDAHO 
COUNTY OF CANYON 
THE STATE OF IDAHO, or 
committed to the custody of the Sheriff of Canyon County, Idaho and that this Order of Commitment shall 
serve as authority for continued custody. 
IT IS FURTHER ORDERED that the above-named Defendant shall serve: ct+ J: &'.:>C.. · 
0 _______ day(s). o _______ manth{s). o ______ year(s). 
o Sheriff's Work Detail: ____ days in lieu of ____ days jail to be completed by __ _ 
-------------------------------· If the 
Defendant fails to report to the jail as ordered or at a time agreed upon with the jail, or fails to satisfactorily 
perforrn the Defendant's obligations with the Sheriff Inmate Labor Detail, then the Sheriff is ordered and 
directed to place the Defendant in custody to serve the Defendant's jail time that has not been suspended. 
~Other:Cr_,Y.r-v> ~~ dLlh~u± L .CiMW~ '1o-v, 
~v+icl ~-cli u~ t V\ 8."'--'f 5 &Jbfu l/\i()D:A{,L!~ fv~ vcdv,_ g vcy k~_JJ[ te_ ' 
IT IS \:-uRTHER ORDERED that the above-named Defendant shalreport to the Canyon County 
Sheriff on or before ~cJ..J...'cl&y , . __ 
Dated: f.o I Z-D / 2.ot I Signed: _-;p-.__~...._....;;'------.--=r-....__,"'""T'r----
~Jail ~ Defendant 
COMMITMENT 3/02 
000298 
F I L E B 
---A.M .. S3qv ~M. 
JUN 1.. tf 2011 
CANYON COUNTY CLERK 
J MEYERS, DEPUTY 
IN THE DISTRICT COURT OF THE THIRD jUDiCiAL DISTRICT OF THE 
STATE OF IDAHO IN AND FOR THE COUNTY OF CANYON 









PARRE:N DlJSTIN CAHMOlJCH~, ) 
Aka, BOBBY CARMOUCHE, DRE ) 
CARMOUCHE, TONY CARMOUCHE, ) 







JUDGMENT AND COMMITMENT 
CASE# CR-2010-16895-C 
On this 20th day of June, 2011, personally appeared Michael Porter, Deputy 
Prosecuting Attorney for the County of Canyon, State of Idaho, the defendant Darren 
Dustin Carmouche, and the defendant's attorney Aaron Bazzoli, this being the time 
heretofore fixed for pronouncing judgment. 
IT IS ADJUDGED that the defendant has been convicted upon the verdict of the 
Jury finding the defendant guilty of the crimes of: Count I - Attempted Strangulation; 
Count II - Kidnapping in the Second Degree; Count Ill - Aggravated Battery; and 
Count IV - Domestic Battery - Traumatic Injury, all felony offenses, as charged in 
Part I of the Amended Superseding Indictment, violations of l.C. §18-923; §18-4501; 
§18-4502; §18-903(b); §18-907(b); §18-903; and §18-918(2), each being committed on 
or about the sth day of June, 201 O; and the Court having asked the defendant whether 
there was any legal cause to show why judgment should not be pronounced, and no 
sufficient cause to the contrary being shown or appearing to the Court, 
IT IS ADJUDGED that on Counts I, II and Ill, the defendant be sentenced to the 
custody of the Idaho State Board of Correction on each Count for a minimum period of 
JUDGMENT AND COMMITMENT 1 
000299 
~. 
confinement or rour (4) years, followed by a subsequent indeterminate period of 
confinement not to exceed eleven (11) years, for a total unified term of fifteen (15) 
years. 
IT IS ADJUDGED that on Count IV, the defendant be sentenced to the custody 
of the Idaho State Board of Correction for a minimum period of confinement of four (4) 
years, followed by a subsequent indeterminate period of confinement not to exceed six 
(6) years, for a total unified term of ten (1 O) years. 
IT IS ORDERED that the sentences imposed hearin for each Count shall be 
served concurrently. 
IT IS FURTHER ORDERED that the defendant be given credit for three hundred 
seventy eight (378) days of incarceration prior to the entry of judgment for this offense 
(or included offense) pursuant to l.C. §18-309. 
IT IS FURTHER ORDERED that the Court recommends the defendant be 
considered for participation in any substance abuse program the Idaho Board of 
Correction has available. 
IT IS FURTHER ORDERED that the defendant pay court costs in Count I in the 
amount of $255.50; Count II in the amount of $225.50; Count Ill in the amount of 
$225.50 and Count IV in the amount of $255.50 together with a fine in the amount of 
$1,000.00 on each Count; reimburse Canyon County for the cost of legal representation 
in the amount of $750.00, and pay restitution pursuant to the Restitution Order entered 
this date. 
IT IS FURTHER ORDERED the defendant shall have no contact with the victim, 
Kirsteen Redmond, or any member of her family. 
IT IS STILL FURTHER ORDERED the defendant shall pay a civil penalty in the 
amount of $5,000.00 payable to the victim in the form of a separate Judgment against 
the defendant pursuant to Idaho Code § 19-5307. 
IT IS ADJUDGED that the defendant be committed to the custody of the Sheriff 
of Canyon County, Idaho, for delivery forthwith to the Director of the Idaho State Board 
of Correction at the Idaho State Penitentiary or other facility within the State designated 
by the State Board of Correction. 
JUDGMENT AND COMMITMENT 2 
000300 
IT IS FURTHER ADjUDGED that the defendant, pursuant to l.C. §19-5506, 
provide to the Idaho State Police or its agent, a DNA sample and a right thumbprint 
impression with regards to Counts II, Ill and IV. 
IT IS FINALLY ORDERED that the clerk deliver a certified copy of this Judgment 
and Commitment to the Director of the Idaho State Board of Correction or other 
qualified officer and that the copy serve as the commitment of the defendant. 
DATED this 2'1 '!c day of June, 2011. 
~ N•tJf(. District Judge 
JUDGMENT AND COMMITMENT 3 000301. 
F L E D 
----A.M. P.M 
JUN 2 8 2011 
CANYON COUNTY CLtiR!\ 
A HERNANDEZ DEPUTY 
IN THE DISTRJCT COURT OF THE THIRD JUDICIAL DISTRJCT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
STATE OF IDAHO, 
Plaintiff, 
-vs-











Case No. CR2010-16895*C 
JUDGMENT IMPOSING FINE 
FOR CRIME OF VIOLENCE 
PURSUANT TO I.C. § 19-5307 
On the 20th day of June, 2011, personally appeared Mr. Michael Porter, Deputy 
Prosecuting Attorney for the County of Canyon, State of Idaho, and the defendant, DARREN 
DUSTIN CARMOUCHE, and the defendant's attorney Mr. Aaron Bazzoli; that being the time 
fixed for pronouncing judgment. 
The Court, having entered its Judgment and Commitment in this case, finds and 
concludes that the above-named defendant has been convicted, upon the verdict of the Jury, of 
the felony crime of Aggravated Battery committed on or about the gth day of June, 2010, as 
charged in Count III of Part I of the Amended Superceding Indictment. 
;fherefore, 
THE COURT FINDS AND CONCLUDES that the defendant has been found guilty 
and convicted of Aggravated Battery, which is a crime of violence enumerated in I.C. § 19-
5307(2), and good cause appearing, 
IT IS HEREBY ORDERED, and this does ORDER, that the defendant herein shall pay 
a fine which shall operate as a civil judgment against the defendant and in favor of the victim 
JUDGMENT IMPOSING FINE FOR CRIME OF VIOLENCE PURSUANT TO LC. § 19-5307 
0302 
named in the Count III of Part I of the Amended Superceding Indictment, KIRSTEEN 
REDMOND, in the amount of Five Thousand and 00/100 ($5,000.00) Dollars. 
IT IS FURTHER ORDERED and this does ORDER, that the fine imposed in this case 
pursuant to I.C. § 19-5307 shall be in addition to and not as a substitute for any restitution as 
may ordered pursuant to LC.§ 19-5304 nor shall any restitution order pursuant to LC.§ 19-5304 
be offset or reduced by the fine imposed by this Order. 
'J;jj 
DATED this 2.'f,...aay of June, 2011. 
JUDGMENT IMPOSING FINE FOR CRIME OF VIOLENCE PURSUANT TO LC. § 19-5307 2 
0003.03 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that a copy of the foregoing Judgment Imposing Fine for Crime of 
Violence Pursuant to LC. § 19-5307 was served upon the following persons this __ day of 
June, 2011. 
BRYAN F. TAYLOR 
Canyon County Prosecuting Attorney 
ATTN: Michael K. Porter 
Canyon County Courthouse 
1115 Albany 
Caldwell, ID 83605 
MarkMimura 
Canyon County Public Defender 
ATTN: Aaron Bazzoli 
510 Arthur Street 
Caldwell, ID 83605 
Darren Dustin Carmouche, IDOC # 60121 
I.S.C.I., Unit 15 
P.O.Box14 
Boise, ID 83707 
Chris Yamamoto, 
Clerk of the District Court 
By: _________ _ 
Deputy Clerk of the Court 




~ r DOIUGINAL 
MARK J. MIMURA 
CANYON COUNTY PUBLIC DEFENDER 
AARON BAZZOLI 
510 Arthur Street 
Caldwell, ID 83605 
Phone: (208) 639-4610 
Fax: (208) 639-4611 
idaho State Bar No. 5512 
Attorneys for the Respondent 
F .k~M. 
JUL 2 8 2011 
CANYON COUNTY CLERK 
'(b £?EPUTY 
IN THE DISTRICT COURT OF THE JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
STATE OF IDAHO, 
Petitioner, 
v. 












CASE NO. CR-2010-0016895-C 
MOTION FOR APPOINTMENT 
OF STATE APPELLATE PUBLIC 
DEFENDER 
COMES NOW, DARREN DUSTIN CARMOUCHE, by and through the Canyon County 
Public Defender, hereby moves this Court for its order pursuant to Idaho Code § 19-
867, for its order appointing the State Appellate Public Defender's Office to represent 
the appellant in all further appellate proceedings and allowing current counsel for the 
defendant to withdraw as counsel of record. This motion is brought on the grounds and 
for the reasons that the appellant is currently represented by the Canyon County Public 
Defender; the State Appellate Public Defender is authorized by statute to represent the 
defendant in all felony appellate proceedings; and it is in the interest of justice, for them 
MOTION FOR APPOINTMENT OF STATE 
APPELLATE PUBLIC DEFENDER - Page 1 000305 
to do so in this case since the defendant is indigent, and any further proceedings on this 
case will be an appellate case. 
DATED this ___ day of JULY, 2011, 
AARON BAZZOLI 
Deputy Public Defender 
CERTIFICATE OF MAILING 
I HEREBY CERTIFY that on the day of July 2011, I served a true and correct 
copy of the MOTION FOR APPOINTMENT OF STATE APPELLATE PUBLIC 
DEFENDER upon the parties below as follows: 
Darren Dustin Carmouche #60121 
Idaho State Correctional Institute UNIT #15 
PO Box 14 
Boise, ID 83707 
Canyon County Prosecuting Attorney 
1115 Albany Street 
Caldwell, Idaho 83605 
MOLLY J. HUSKEY 
State Appellate Public Defender 
3050 N. Lake Harbor Lane Ste 100 
Boise, ID 83703 
DEPUTY ATTORNEY GENERAL 
LAWRENCE WASDEN 
P.O. BOX 83720 
BOISE, ID 83720-0010 
Canyon County Courthouse 
1115 Albany Street 
Caldwell, Idaho 83605 
AARON BAZZOLI 
Deputy Public Defender 
MOTION FOR APPOINTMENT OF STATE 
APPELLATE PUBLIC DEFENDER- Page 2 000306 
_wc.r> MARK J. MIMURA r J {)DJ/!Jlr AL 
.~~ CANYON COUNTY PUB£1e DM~~ 
t? AARON BAZZOLI 
1 51 O Arthur Street 
Caldwell, ID 83605 
Phone: (208) 639-4610 
Fax: (208) 639-4611 
Idaho State Bar No. 5512 
Attorneys for the Respondent 
/{)(5.~ E D P.M. 
AUi OZ 2011 
CANYON COUNTY QbliAK 
M f;lUIH1 OIPUT¥ 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
STATE OF IDAHO, 
Plaintiff-Respondent, 
V. 












CASE NO. CR-2010-0016895-C 
ORDER FOR APPOINTMENT 
OF STATE APPELLATE PUBLIC 
DEFENDER 
THIS MATTER having come before the Court pursuant to Defendant-Appellant's 
Motion for Appointment of State Appellate Public Defender, the Court having reviewed 
the pleadings on file and the motion; the Court being fully apprised in the matter and 
good cause appearing; 
IT IS HEREBY ORDERED that the Canyon County Public Defender, is 
withdrawn as counsel of record for the Defendant-Appellant and the State Appellate 
Public Defender is hereby appointed to represent the Defendant-Appellant, Darren 
Dustin Carmouche, in the above entitled matters for appellate purposes. 
The appointment of the State Appellate Public Defender is for purposes of the 
C~' 
STRICT COURT JUDGE c~ 
ORDER FOR APPOINTMENT OF STATE 
APPELLATE PUBLIC DEFENDER- Page 1 000307 
CERTIFICATE O~AILING 
I HEREBY CERTIFY that on the a day o , 11, I served a true and correct 
copy of the ORDER FOR APPOINTMENT STATE APPELLATE PUBLIC 
DEFENDER upon the parties below as follows: 
CANYON COUNTY COURTHOUSE 
1115 Albany Street 
Caldwell, Idaho 83605 
CANYON COUNTY PUBLIC DEFENDER 
510 Arthur Street 
Caldwell, Idaho 83605 
CANYON COUNTY PROSECUTING ATTORNEY 
1115 Albany Street 
Caldwell, Idaho 83605 
DARREN DUTIN CARMOUCHE #60121 
Idaho State Correctional Institution UNIT #15 
PO Box 14 
Boise Idaho 83707 
MOLLY J. HUSKEY 
State Appellate Public Defender 
3050 N. Lake Harbor Lane Ste 100 
Boise, ID 83703 
LAWRENCE WASDEN 
Deputy Attorney General 
700 W. State Street 
P.O. BOX 83720 
BOISE, ID 83720-0010 
Deputy Clerk 
ORDER FOR APPOINTMENT OF STATE 
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MARK J. MIMURA 
CANYON COUNTY PUBLIC DEFENDER 
Aaron Bazzoli 
510 Arthur Street 
Caldwell, Idaho 83605 
Telephone: (208) 639-4610 
Facsimile: (208) 639-4611 
Idaho State Bar No. 5512 
Attorneys for Defendant 
[] ORIG' 
_F_· -' A.kJ .f? 9.M 
' . 
AUG 0 4 2011 
CANYON COUNTY CLERK 
C ATKINSON, DEPUTY 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
STATE OF IDAHO, Case No. CR-2010-16895 
Plaintiff/Respondent, 




TO: THE ABOVE NAMED RESPONDENT, THE STATE OF IDAHO, AND THE 
CLERK OF THE ABOVE-ENTITLED COURT. 
NOTICE IS HEREBY GIVEN THAT: 
1. The above named Appellant, Darren Carmouche, appeals against the 
above-named Respondent to the Idaho Supreme Court from the following: 
A. The Judgment of Conviction and Commitment that was filed in this 
matter on or about June 24, 2011; 
B. The Memorandum Decision and Order denying Defendant's Motion 
for a New Trial filed June 6, 2011; and 
NOTICE OF APPEAL 1 
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' ' 
C. The finding of guilt by the jury on November 5, 2010 not 
becoming final until the Judgment of Conviction and Commitment filed on June 24, 
2011; 
2. These matters were heard, and the Judgments were entered, in the Third 
Judicial District, in and for the County of Canyon by District Court Judge James Morfitt. 
3. A preliminary statement of the issues on appeal which the appellant 
intends to assert in the appeal; provided, any such list of issues on appeal shall not 
prevent the appellant from asserting other issues on appeal or amending issues listed 
below. 
A. Whether there was sufficient evidence for a jury to convict 
Defendant of the charges; 
B. Whether the Court erred when it denied Defendant's Motion for a 
New Trial and whether the Court's findings of facts and conclusions of law were in error in 
their findings and holdings; 
C. Whether there was prosecutorial misconduct for the State to present a 
rebuttal witness who testified inconsistently with previous statements made to the State's 
investigator, thereby knowingly allowing a witness to present false testimony as well as 
statements made during closing arguments that were contradicted by the known evidence of 
the prosecutor 
D. Whether the Court abused its discretion and imposed a sentence that 
was excessive under the facts and circumstances in this matter? 
4. Appellant has the right to appeal all final judgments of convictions m 
criminal proceedings pursuant to Rule 1 l(c)(l) of the Idaho Appellate Rules. 
NOTICE OF APPEAL 2 000310 
5. Appellant requests a transcript, in both hard copy and electronic form, of the 
following hearings in this matter: 
A. The standard transcript of the Jury Trial held from October 12, 2010 
through October 18, 2010, supplemented by a transcript of the closing arguments of both 
counsel; and 
B. The transcript from oral argument on the Motion for a New Trial 
held on March 23, 2011 and March 31, and 
C. Sentencing Hearing held on June 20, 2011. 
6. Appellant requests a copy of the Pre-Sentence Investigation Report and any 
documents presented at the Sentencing Hearing be included in clerk's record. 
7. I certify: 
A. That a copy of this notice of appeal has been served on each 
Reporter of whom a transcript has been requested as named below at the address set out 
below: 
Kim Saunders 
c/o Canyon County Courthouse 
1115 Albany Street 
Caldwell, Idaho 83605 
B. That the appellant is exempt from paying the estimated transcript 
fee because he is incarcerated with the Idaho Department of Corrections and he is 
indigent. 
C. That the appellant is exempt from paying the estimated fee for the 
preparation of the clerk's record because he is incarcerated with the Idaho Department of 
Corrections and he is indigent. 
NOTICE OF APPEAL 3 
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D. That appellant is exempt from paying the appellate filing fee 
because he is incarcerated with the Idaho Department of Corrections and he is indigent. 
E. That service has been made upon all parties required to be served 
pursuant to Rule 20 and the attorney general ofldaho pursuant to Section 67-1401(1), 
Idaho Code. 
F. That the pubic defenders office has filed contemporaneous with 
this Notice of Appeal a Motion and Order for Appointment of the State Appellate Public 
Defender to continue with this matter. 
DATED Thursday, August 04, 2011 
Aaron Bazzoli 
Assistant Public Defender 
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CERTIFICATE OF SERVICE 
I hereby certify that on Thursday, August 04, 2011, I served a true and correct copy of the 
within and foregoing Notice of Appeal upon the individual(s) named below in the manner 
noted: 
D By hand deiivering copies of the same to the in box at the clerk's office, second flor of 
the Canyon County Courthouse of the person(s) indicated below. 
Bryan F. Taylor 
Canyon County Prosecuting Attorney 
1115 Albany Street 
Caldwell, ID 83605 
Kim Saunders, Court Reporter 
c/o Canyon County Courthouse 
1115 Albany Street 
Caldwell, ID 83644 
D By depositing copies of the same in the United States Mail, postage prepaid, first class, to 
the addresses of the person(s) indicated below. 
Lawrence Wasden 
Idaho Attorney General 
700 W. State Street 
P.O. Box 83720 
Boise, ID 83720-0010 
NOTICE OF APPEAL 
Darren Carmouche #60121 
ISCI Unit 08 
P.O. Box 14 
Boise, ID 83707 
Aaron Bazzoli 
Assistant Public Defender 
5 00313 
MARK J. MIMURA 
CANYON COUNTY PUBLIC DEFENDER 
AARON BAZZOLI 
510 Arthur Street 
Caldwell, ID 83605 
Phone: (208) 639-461 O 
Fax: (208) 639-4611 
Idaho State Bar No. 5512 
Attorneys for the Respondent 
CANYON COUNTY CLERK 
M BUSH, DEPUTY 
IN THE DISTRICT COURT OF THE JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
STATE OF IDAHO, 
Petitioner, 
v. 











CASE NO. CR-2010-0016895-C 
MOTION FOR APPOINTMENT 
OF ST ATE APPELLATE PUBLIC 
DEFENDER 
COMES NOW, DARREN DUSTIN CARMOUCHE, by and through the Canyon County 
Public Defender, hereby moves this Court for its order pursuant to Idaho Code § 19-
867, for its order appointing the State Appellate Public Defender's Office to represent 
the appellant in all further appellate proceedings and allowing current counsel for the 
defendant to withdraw as counsel of record. This motion is brought on the grounds and 
for the reasons that the appellant is currently represented by the Canyon County Public 
Defender; the State Appellate Public Defender is authorized by statute to represent the 
defendant in all felony appellate proceedings; and it is in the interest of justice, for them 
MOTION FOR APPOINTMENT OF STATE 
APPELLATE PUBLIC DEFENDER - Page 1 00031.4 
to do so in this case since the defendant is indigent, and any further proceedings on this 
case will be an appellate case. 
DATED this ~ day of August, 2011, 
AARON BAZZOLI 
Deputy Public Defender 
CERTIFICATE OF MAILING 
I HEREBY CERTIFY that on the day of August 2011, I served a true and correct 
copy of the MOTION FOR APPOINTMENT OF STATE APPELLATE PUBLIC 
DEFENDER upon the parties below as follows: 
Darren Dustin Carmouche #60121 
Idaho State Correctional Institute UNIT #15 
PO Box 14 
Boise, ID 83707 
Canyon County Prosecuting Attorney 
1115 Albany Street 
Caldwell, Idaho 83605 
MOLLY J. HUSKEY 
State Appellate Public Defender 
3050 N. Lake Harbor Lane Ste 100 
Boise, ID 83703 
DEPUTY ATTORNEY GENERAL 
LAWRENCE WASDEN 
P.O. BOX 83720 
BOISE, ID 83720-0010 
Canyon County Courthouse 
1115 Albany Street 
Caldwell, Idaho 83605 
AARON BAZZOLI 
Deputy Public Defender 
MOTION FOR APPOINTMENT OF STATE 
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Inmate name ~/'b2/ LJ, C A/1/110[./C/-/~ 
IDOC No. # 6201 ;?I 
Address _r, c ~ C, -~,,o,, &~ /?o&o 
&;~ _zzJ. 8372072 
Defendant 
yl'iJ 
IN THE DISTRlCT COURT OF THE --21 JUDICIAL DISTRICT --------
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF {?A/-/Yo,,l/ 
7 

















SENTENCE, ICR 35 
COMES NOW, L}, C./i/Y1ft?UC/IF , Defendant in the instant action, and pursuant 
to Idaho Criminal Rule 35, moves this Honorable Court for its Order: 
[ ] Correcting the Defendant's illegal sentence, or 
'Y4-- Reducing Defendant's sentence for the reasons stated on page two of this motion: 
/IO.>G,; 6717/T; -k;l/f r &477; -
1. The Defendant was convicted of Arz;~f_C. - ;?i.ILJ /Q-4</,before the Honorable 
and sentenced to a term of imprisonment in 
the custody of the Idaho Department of Correction for: 
¥- a unified term of /5 years including 2_ years fixed followed by J/ years 
indeterminate, 
[ ] a fixed term of __ years. 




VE7l/',,.- L/;J4~ (months/years) of the sentence. 
MOTION FOR REDUCTION OR CORRECTION OF SENTENCE, ICR 35 - 1 
Revised: I 0106105 
000316 
3. The Defendant believes: 
Ix A"' rt-- The Court should reconsider its earlier sentence and reduce the same on the 
following grounds, or, 
[ ] The sentence is illegal and should be changed on the following grounds: 
(State the reasons why you believe your sentence should be reduced. You may add extra pages if 
necessary. Any additional documentation must be attached hereto.) 
~~LJ&,//C--S' c'/;lz:;c.<1cd//'ec)/ au kJE~ 
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7 
µc¢::/)tv/,r ~..;t:::So/'L2E/' Li:/c /70 ~EF/f/49#/ 
r:~ &;yJy r79'f ~4~ 
;f?4/"'r::>t F r<fi// SO Llf~fa/Ll6'-~ CAd &//2 ~ 2. . .z::r c 
coyec ~A s:vccc--s.:s;,E-?/t ~ac E 1 
l/&V.Ifj L3EE// Ca1f!Zt::zz=r// L'<qAAz--c Tft17W 
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MOTION FOR REDUCTION OR CORRECTION OF SENTENCE, ICR 35 - 2 
Re1iseJ: JIJ.!06/05 
00031.7 
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Defendant additionally submits the following documentation for consideration: 
WHEREFORE, the Defendant, ,64/'/'0I <l,, cA!Yfou~, respectfully prays 
this Honorable Court to reduce or coITect the sentence as follows: /'e-S:l?f.-f77J--,l./Cv ;()&-
,reu44HT -p A a&tz:r.r&Z! µff/If if 8 y c::::z,_g J 2- Yf31·/\.f 
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Vr:AL totJ ce~etJ ,ro,11z:S,t1 rc,r.:z::CJcl /•:z;:/)Gr/- or grant such 
other and further relief, as the Court deems appropriate. 
Respectfully submitted this i2_ day of ex::..-roAe/' , 20_!.L 
d,_£~ 
~t 
CERTIFICATE OF MAILING 
I HEREBY CERTIFY that on the I~ day of 0~ 
I 
, 20_/j_, I 
delivered to prison authorities for the purpose of mailing a true and correct copy of the MOTION 
FOR REDUCTION OF CORRECTION OF SENTENCE, ICR 35 via prison mail system for 
processing to the U.S. mail system to: 
c?A ,1-/ Yo/f.-/ County Prosecuting Attorney 
I 
II f:S A c69AIV sz=., 
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IN THE DISTRICT COURT OF THE ,_ '") JUDICIAL DISTRICT 
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MOTION FOR HEARING 
, Defendant, in the above 
entitled matter and moves this Honorable Court to grant Defendant's Motion for Hearing so that 
infonnation and oral argument can be presented in support of the Idaho Criminal Rule 35 motion 
for a reduction of sentence. 
WHEREFORE, Defendant respectfully prays that this Honorable Court issue it's Order 
granting Defendant's Motion for Hearing. 
DATED this Q day of 6 c]Vf!i&/\ ,20 II. 
Defendant 
MOTION FOR HEARING - 1 
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CERTIFICATE OF MAILING 
I HEREBY CERTIFY that on the \1J day of Cx:??JL3<7"/' , 20 t{, I 
delivered to prison authorities for the purpose of mailing a true and correct copy of the MOTION 
FOR HEARING via prison mail system for process to the U.S. mail system to: 
<7 /9,LJYO,,c/ County Prosecuting Attorney 
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CA~OJjf~.Yr TY CLERK 
Ov\ DEPUTY 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
ST A TE OF IDAHO, Case No. CR 2010-16895*C 
Plaintiff, 
-vs-











ORDER DENYING MOTION FOR 
CORRECTION OR REDUCTION 
SENTENCE PURSUANT TO RULE 35 
Defendant. 
On October 20, 2011, the defendant filed a prose Motion for Correction or Reduction of 
Sentence pursuant to I.C.R. 35. Defendant's motion does not allege that the sentence is illegal or 
that it was imposed in an illegal manner, but rather the motion is a plea for leniency and requests 
that the Court modify the sentence imposed in this case by reducing the sentence imposed from a 
sentence of four (4) years fixed followed by eleven (11) years indeterminate for a total unified 
sentence of fifteen (15) years on Counts I, II and III and a sentence of four ( 4) years fixed 
followed by six (6) years indeterminate on Count IV, to be served concurrently, to "a unified 
term of 8 years, 2 years fixed, 6 years indeterminate" with the court retaining jurisdiction for a 
period of one year. Defendant also filed Motion for Hearing on his Rule 35 motion. On October 
21, 2011, the State filed its objection to the Defendant's pro se motion. 
ORDER DENYING MOTION FOR CORRECTION OR REDUCTION 
OF SENTENCE PURSUANT TO RULE 35 
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1. 
LAW AND ANALYSIS 
A motion under I.C.R. 35 places upon the movant the burden of showing that the original 
sentence was unduly severe or illegal. I.C.R. 35; State v. Martinez, 113 Idaho 535, 536 (1987). 
A motion to correct or modify a sentence "shall be considered and determined by the court 
without the admission of additional testimony and without oral argument, unless otherwise 
ordered by the court in its discretion ... " I.C.R. 35. The Court finds and concludes that neither 
additional testimony nor oral argument is necessary. 
I.C.R. 35 provides that a court may correct an illegal sentence at any time and reduce a 
sentence within one hundred-twenty (120) days after the filing of a judgment of conviction. The 
filing deadlines described in the rule create a jurisdictional limitation on the authority of the trial 
court to entertain motions under the rule. State v. Jensen, 126 Idaho 35, 37 (Ct. App. 1994). 
Defendant's I.C.R. 35 motion was timely filed. 
In bringing a Rule 35 motion, a defendant may present new information about himself or 
his circumstances. State v. Torres, 107 Idaho 895, 898 (Ct. App. 1984). The Court may consider 
both facts presented at the original sentencing and any new information concerning the 
defendant's rehabilitative progress while in confinement. State v. Snapp, 113 Idaho 350, 351 (Ct. 
App. 1987); Torres, supra. However, the Court has no obligation to correct, amend, or modify a 
legal sentence. State v. Vega, 113 Idaho 756, 758 (Ct. App. 1987). 
Idaho courts have held that where the legality of a sentence is not disputed and a Rule 35 
motion seeks only to have the sentence reduced, that motion is essentially a plea for leniency and 
the decision thereon is vested in the sound discretion of the trial court. State v. Book, 127 Idaho 
352, 354 (1995); State v. Martinez, supra. A sentence, which falls within the statutory 
maximum, will not be disturbed unless a clear abuse of discretion is shown; a sentence may 
ORDER DENYING MOTION FOR CORRECTION OR REDUCTION 
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2. 
represent such an abuse if it is unreasonable upon the facts of the case. State v. Wickel, 126 
Idaho 578, 580 (Ct. App. 1994); State v. Hassett, 110 Idaho 570, 571 (Ct. App. 1986). 
Although rehabilitation and family circumstances are factors to consider in a motion for 
reduction of sentence, they are not necessarily controlling factors. State v. Rundle, 107 Idaho 
936, 938 (Ct. App. 1984). The Court shall determine whether the sentence imposed was 
reasonable or unreasonable by applying the four criteria utilized in formulating the sentence: (1) 
protection of society, (2) deterrence to the defendant and others, (3) possibility of rehabilitation 
and ( 4) punishment or retribution. State v. Burnight, 132 Idaho 654, 660 (1999); Book, supra. 
BACKGROUND 
On June 20, 2011, this Court entered judgment upon the verdicts of the jury finding the 
defendant guilty to the felony offenses of: Count I, Attempted Strangulation; Count II, 
Kidnapping in the Second Degree; Court III, Aggravated Battery; and, Count IV, Domestic 
Battery - Traumatic Injury, as charged in Part I of the Amended Superceding Indictment. The 
Court sentenced the defendant to the custody of the State Board of Correction (hereafter 
"IDOC") for a minimum period of confinement of four ( 4) years, followed by a subsequent 
indeterminate period of confinement of not to exceed eleven (11) years for a unified sentence of 
fifteen (15) years on Counts I, II and III and a sentence of four (4) years fixed followed by six (6) 
years indeterminate on Court IV. The Court ordered that the sentences on each count be served 
concurrently. The Judgment and Commitment was file stamped by the Clerk of the Court on 
June 24, 2011. 
The defendant was given credit for three hundred seventy-eight (378) days of 
incarceration served prior to entry of judgment in this case pursuant to LC.§ 18-309. 
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The defendant's Rule 35 motion presents little new information about himself or his 
circumstances, and no new information concerning his rehabilitative progress while in 
confinement other than his conclusory assertions that he has "an extremely positive" parole plan 
and has been "completely rehabilitated." Defendant also asserts the issue of prison overcrowding 
in his motion. The gravamen of Defendant's request relates to his stated desire to maintain 
contact with his children. 
Prior to sentencing m this case, the Court carefully considered the presentence 
investigation report (PSI) prepared in this case, a mental health evaluation ordered by the court 
pursuant to LC. § 19-2524, and a GAIN I substance abuse assessment prepared in December, 
2010, together with the statutory factors and the goals of sentencing as set forth in LC.§ 19-2521 
and State v. Toohill, 103 Idaho 565 (Ct. App. 1982). 
The PSI prepared in this case reflected the defendant's extensive criminal history and the 
failure of all past rehabilitation efforts. The charge in this case represent the defendant's fourth, 
fifth, sixth and seventh lifetime felony convictions. The Defendant was granted the opportunity 
of a "rider" on his first two conviction followed by probation. His third felony was committed 
while he was on probation following the rider. He was sentenced to prison on the third felony 
and his probation on the first two convictions was revoked. He served approximately two years 
before being paroled and subsequently discharged. 
Further, the PSI reflects an extensive history of poly-substance abuse and the failure of 
past attempts to address his substance abuse issues including completion of Road to Recovery in 
1999, Whole Vision Alcohol/Drug Education Program in 2001 and Relapse Prevention in 2004. 
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4. 
Of particular concern to this Court at the time of sentencing was the capacity for extreme 
violence demonstrated by the Defendant in this case. Of further concern to the Court was the 
Defendant's minimization of his crime and his claims the victim was lying. He has demonstrated 
no remorse whatsoever for his criminal conduct. The domestic battery evaluation concluded that 
Defendant's risk of re-offending was high as did the mental health evaluation pursuant to LC. § 
19-2524. 
The record reflects that defendant has been afforded numerous opportunities to conform 
his conduct to the requirements of the law and has failed to avail himself of the opportunities. 
Regrettably, all past efforts at rehabilitation have obviously failed to deter the defendant's 
criminal activity. Deterrence to the defendant as well as to others in the community is one of the 
factors to guide the Court in formulating a sentence. Rehabilitation, in this case, can best be 
accomplished in a structured environment. 
The primary consideration of sentencing is, and presumptively always will be, the good 
order and protection of society. All other factors must be subservient to that end. State v. 
Hunnel, 125 Idaho 623, 627 (1994); State v. Pederson, 124 Idaho 179, 181-82 (Ct. App. 1993). 
Based upon the information presented at sentencing, the Court concluded that the 
sentences pronounced were reasonable and appropriate to accomplish the goals of sentencing 
discussed above. 
Upon review, this Court concludes that the sentences imposed were, and are, reasonable 
applying the criteria discussed above. 
The sentences imposed are within the statutory maximum for the felony cnmes of 
Attempted Strangulation, 2°d Degree Kidnapping, Aggravated Battery and Domestic Battery with 
Traumatic Injury. 
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5. 
The record in this case provides no basis for further leniency or for modification of the 
judgment and commitment entered herein. 
Therefore, 
ORDER 
IT IS HEREBY ORDERED, and this does ORDER, that Defendant's Motion for Hearing 
be, and is hereby DENIED. 
IT IS FURTHER ORDERED, and this does ORDER, that defendant's Motion for 
Correction or Reduction of Sentence pursuant to I.C.R. 35 be, and is hereby, DENIED. 
DATED: 
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6. 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that a true and correct copy of the foregoing Order Denying 
Motion for Correction or Reduction of Sentence Pursuant to I.C.R. 35 was served or mailed to 
the following persons on this _p_ day of November, 2011. 
Darren D. Carmouche, IDOC No. 60121 
I.C.C. 
P.O. Box 70010 
Boise, ID 83 707 
Bryan F. Taylor 
CANYON COUNTY PROSECUTING ATTORNEY 
Canyon County Courthouse 
1115 Albany St. 
Caldwell, ID 83605 
Aaron Bazzoli 
CANYON COUNTY PUBLIC DEFENDER 
510 Arthur Street 
Caldwell, ID 83605 
Idaho Department of Correction 
CENTRAL RECORDS 
1299 N. Orchard St., Ste 110 
Boise, ID 83 706-2266 
Chris Yamamoto 
Clerk of the Court 
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7. 
In the Supreme Court of the State ~qctlh-i 
/ DECA~ ~,2011 
D 
.P.M 
CANYON COUNTY CLERK 
STATE OF IDAHO, ) T RANDALL DEPUTY 
) 
Plaintiff-Appellant-Cross Respondent, ) ORDER RE: AMENDED NOTICE OF 
) APPEAL 
v. ) 
) Supreme Court Docket No. 38554-2011 
DARREN DUSTIN CARMOUCHE, ) Canyon County Docket No. 2010-16895 
) 
Defendant-Respondent-Cross Appellant. ) 
The Notice of Appeal filed August 4, 2011 in District Court, does not conform 
with the current requirements ofldaho Appellate Rule 17( o )(5)(a), for the reason the Jury Trial was 
not held October 12, 2011 through October 18, 2011, 17( o )(8)(a), the reporter listed in the Notice of 
Appeal did not report any hearings in this case; therefore, 
IT HEREBY IS ORDERED that the NOTICE OF APPEAL be, and hereby is, 
SUSPENDED for the reason it was not in compliance with the current version of Idaho Appellate 
Rule l 7(o)(5)(a) and 17(o)(8)(a); however, Appellant's trial counsel shall file an AMENDED 
NOTICE OF APPEAL in the compliance with the District Court Clerk within fourteen (14) days 
from the date of this Order. 
IT FURTHER IS O~ERED that this appeal is SUSPENDED until further notice. 
DATED this--1.1:aay of December 2011. 
cc: Counsel of Record 
District Court Clerk 
District Court Reporter 
For the Supreme Court 
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I 
MARK J. MIMURA 
CANYON COUNTY PUBLIC DEFENDER 
Aaron Bazzoli 
510 Arthur Street 
Caldwell, Idaho 83605 
Telephone: (208) 639-4610 
Facsimile: (208) 639-4611 
Idaho State Bar No. 5512 
Attorneys for Defendant 
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CANYON COUNTY CLeAK 
Ii HATFIELD. DEPUTY 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
ST ATE OF IDAHO, Case No. CR-2010-16895 
Plaintiff/Respondent, 




TO: THE ABOVE NAMED RESPONDENT, THE STATE OF IDAHO, AND THE 
CLERK OF THE ABOVE-ENTITLED COURT. 
NOTICE IS HEREBY GIVEN THAT: 
1. The above named Appellant, Darren Carmouche, appeals against the 
above-named Respondent to the Idaho Supreme Court from the following: 
A. The Judgment of Conviction and Commitment that was filed in this 
matter on or about June 24, 2011; 
B. The Memorandum Decision and Order denying Defendant's Motion 
for a New Trial filed June 6, 2011; and 
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' , 
C. The finding of guilt by the jury on November 5, 2010 not 
becoming final until the Judgment of Conviction and Commitment filed on June 24, 
2011; 
2. These matters were heard, and the Judgments were entered, in the Third 
Judicial District, in and for the County of Canyon by District Court Judge James Morfitt. 
3. A preliminary statement of the issues on appeal which the appellant 
intends to assert in the appeal; provided, any such list of issues on appeal shall not 
prevent the appellant from asserting other issues on appeal or amending issues listed 
below. 
A. Whether there was sufficient evidence for a jury to convict 
Defendant of the charges; 
B. Whether the Court erred when it denied Defendant's Motion for a 
New Trial and whether the Court's findings of facts and conclusions oflaw were in error in 
their findings and holdings; 
C. Whether there was prosecutorial misconduct for the State to present a 
rebuttal witness who testified inconsistently with previous statements made to the State's 
investigator, thereby knowingly allowing a witness to present false testimony as well as 
statements made during closing arguments that were contradicted by the known evidence of 
the prosecutor 
D. Whether the Court abused its discretion and imposed a sentence that 
was excessive under the facts and circumstances in this matter? 
4. Appellant has the right to appeal all final judgments of convictions m 
criminal proceedings pursuant to Rule 1 l(c)(l) of the Idaho Appellate Rules. 
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5. Appellant requests a transcript, in both hard copy and electronic form, of the 
following hearings in this matter: 
A The standard transcript of the Jury Trial held from November 3, 2010 
through November 5, 2010, supplemented by a transcript of the closing arguments of both 
counsel; and 
B. The transcript from oral argument on the Motion for a New Trial 
held on March 23, 2011 and March 31, 2011 and 
C. Sentencing Hearing held on June 20, 2011. 
6. Appellant requests a copy of the Pre-Sentence Investigation Report and any 
documents presented at the Sentencing Hearing be included in clerk's record. 
7. I certify: 
A That a copy of this notice of appeal has been served on each 
Reporter of whom a transcript has been requested as named below at the address set out 
below: 
Kim Saunders 
c/o Canyon County Courthouse 
1115 Albany Street 
Caldwell, Idaho 83605 
B. That the appellant is exempt from paying the estimated transcript 
fee because he is incarcerated with the Idaho Department of Corrections and he is 
indigent. 
C. That the appellant is exempt from paying the estimated fee for the 
preparation of the clerk's record because he is incarcerated with the Idaho Department of 
Corrections and he is indigent. 
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D. That appellant is exempt from paying the appellate filing fee 
because he is incarcerated with the Idaho Department of Corrections and he is indigent. 
E. That service has been made upon all parties required to be served 
pursuant to Rule 20 and the attorney general ofldaho pursuant to Section 67-1401(1), 
Idaho Code. 
F. That the pubic defenders office has filed contemporaneous with 
this Notice of Appeal a Motion and Order for Appointment of the State Appellate Public 
Defender to continue with this matter. 
DATED Wednesday, December 21, 2011 
Aaron Bazzoli 
Assistant Public Defender 
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CERTIFICATE OF SERVICE 
I hereby certify that on Wednesday, December 21, 2011, I served a true and correct copy 
of the within and foregoing Notice of Appeal upon the individual(s) named below in the 
manner noted: 
D By hand delivering copies of the same to the in box at the clerk's office, second flor of 
the Canyon County Courthouse of the person(s) indicated below. 
Bryan F. Taylor 
Canyon County Prosecuting Attorney 
1115 Albany Street 
Caldwell, ID 83605 
Kim Saunders, Court Reporter 
c/o Canyon County Courthouse 
1115 Albany Street 
Caldwell, ID 83644 
D By depositing copies of the same in the United States Mail, postage prepaid, first class, to 
the addresses of the person(s) indicated below. 
Lawrence Wasden 
Idaho Attorney General 
700 W. State Street 
P.O. Box 83720 
Boise, ID 83720-0010 
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ISCI Unit 08 
P.O. Box 14 
Boise, ID 83707 
Aaron Bazzo Ii 
Assistant Public Defender 
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